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‘CoLGATE-PaLMoLIvVe-PEET COMPANY, PETITIONER 
v. 

Nationa Lazvor Reiations Boarp, RESPONDENT 
and 


INTERNATIONAL CHEmMicAL Workers Union, A. F. L., ev A., 
INTERVENORS 


and 
Warenouse Union Locan 6, INTERNATIONAL LONGSHOREMEN’S & 
WAREHOUSEMEN'S Unton (CIO), INTERVENOR 
and 


NationaL Laspor Re,ations Boarp, PETITIONER 
v. 


CoLGaTE-PALMOLIVE-PEET COMPANY, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE AND ON REQUEST 
FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 


This case is before the Court upon the petition 
(R. I, 101-126)* of Colgate-Palmolive-Peet Company, 


1“R” refers to the printed transcript of record. The roman 
numerals preceding the comma refer to the volume of the printed 
record in which the reference appears. The arabic numerals fol- 
lowing the comma refer to the pages of the volume of the printed 
record in which the reference appears. 


(1) 


2 


herein called the employer, to review and set aside 
an order issued by the Board against the employer on 
September 6, 1946, pursuant to Section 10 (c) of the 
National Labor Relations Act (49 Stat. 449, 29 U.S. 
C., Sec. 151, et seq).? In its answer to the petition, 
the Board has requested that its order be enforced 
(R. I, 134-142). The jurisdiction of this Court is 
based upon Section 10 (e) and (f) of the Act and the 
Act, as amended, the unfair labor practices having 
occurred at the employer’s plant in Berkeley, Cali- 
fornia, within this judicial circuit? On February 
17, 1947, pursuant to their respective requests (R. I, 
144-150, 151-155), this Court entered an order permit- 
ting the intervention in this proceeding of Interna- 
tional Longshoremen’s and Warehousemen’s Union, 
Warehouse Union No. 6, C. I. O. herein called the 
C. I. O., International Chemical Workers Union, A. 
F. of L., herein called the A. F. L., and named indi- 


viduals whom the Board’s order requires the employer 


2 The National Labor Relations Act, herein called the Act, was 
amended by Section 101 of Title I of the Labor Management Re- 
lations Act, 1947, effective August 22, 1947 (61 Stat. 136, 29 
U.S. C., Supp. I, Sees. 141 e¢ seg.). Section 101 of Title Tis 
herein called the Act, as amended (Sec. 17, the Act, as amended). 
Relevant portions of the Act and the Act, as amended, appear in 
the Appendix, infra, pp. 68-76. 

>The employer, a Delaware corporation, operates numerous 
plants throughout the United States, including its plant at 
Berkeley, California, where it manufactures and sells soap and 
glycerin. The employer’s operations entail substantial purchases 
and sales in interstate commerce (R. I. 177, 5, 10). As the em- 
ployer concedes (Br.. p. 23), no jurisdictional issue is presented. 
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to reinstate with back pay (R. I, 143-144).* The 
Board’s decision and order (R. I, 68-85) are reported 
ie Oe i, iveds, 1202. 


STATEMENT OF THE CASE 


I. The Board’s findings of fact 


The facts in this case relate to the employer’s dis- 
eriminatory discharge of and refusal to reinstate 
thirty-seven named employees in violation of Section 
8 (1) and (3) of the Act. The illegality of the em- 
ployer’s conduct hes in its discharge of and refusal 
to reinstate the employees pursuant to a closed-shop 
contract, when, to the employer’s knowledge, the con- 
tracting union requested the discharges under the 
contract because the employees engaged in rival union 
activities during a period when it was appropriate 
for the employees to seek a change of bargaining rep- 
resentatives. The Board’s decision rests upon the 
rationale expressed by it in Matter of Rutland Court 
Owners ’® which was approved by this Court in Local 
NGgeccs0y. N. L. k. B. 

The thirty-seven named employees comprise three 
groups of employees who may for the sake of con- 


*In its brief (pp. 21-22). the employer renews its objection, 
previously made in its answer to the request for intervention 
(R. I, 159-160), to the intervention of the A. F. L. and the named 
individuals. Permissive intervention is a matter within the 
Court’s sound discretion. The Beard does not oppose the inter- 
vention of the A. F. L. and the named individuals and believes 
it to be appropriate in view of the permitted and unopposed 
intervention of the C. I. O. 

544N. 1. R. B. 587; 46 N. L. R. B. 1040. 

CipomleodsaGar. ©, A 9), cert. granted. 331 VU, S71 19sycere 
dismissed on motion of petitioner, 332 U.S. 845. 


- 


venience be designated as (1) the five C. I. O. stew- 
ards, (2) the four Employees Welfare Association 
committeemen, and (3) the twenty-eight additional 
employees. The five stewards, as the elected repre- 
sentatives of the plant employees at the employer’s 
plant in Berkeley, Califormia, were responsible for 
the day-to-day administration of a closed-shop agree- 
ment to which the C. I. O. was a party, and spear- 
headed a movement to oust the C. IL. O. as bargaining 
representative. The four committeemen were plant 
employees who played a prominent role in the rival 
movement, and who were the elected officers of the 
Employees Welfare Association, an interim organiza- 
tion formed to oppose the C. I. O. The twenty-eight 
additional employees were active participants in the 
campaign to depose the C. I. O. and to establish the 
A. F. L. as bargaining representative. The Board 
determined that as a matter of law the closed-shop 
contract did not preclude the employees in question 
from engaging in rival union activity at the time they 
did so and found as ultimate facts (1) that the C. I. O. 
sought to use the closed-shop contract for the purpose 
of punishing the employees for engaging in such rival 
union activities, and (2) that, although the employer 
had knowledge that the C. I. O. had suspended the 
employees from membership because of their rival 
union activities, the employer acceded to the request 
of the C. I. O. that the employees be discharged under 
the closed-shop contract. The pertinent facts, as 


3) 


found by the Board and as shown by the evidence, 
may be summarized as follows:' 


A. The closed-shop agreement between the employer and the C. I. O. 


On July 9, 1941, the employer and the C. I. O. entered 
into a contract covering the production and maintenance 
employees at the Berkeley plant, embracing the usual 
terms of a collective agreement, and providing that it 
was to ‘‘remain in effect unless and until changes become 
necessary because of conditions beyond the control of 
the Company or are requested by the employees through 
their representatives’? (R. I, 69, 23-25; R. III, 788). 
Section 3 of the agreement embodied a typical closed- 
shop provision requiring that new empioyees be hired 
through the offices of the C. I. O., or in the event that 
the C. I. O. was ‘‘unable to furnish competent workers”’ 
that new employees apply for membership in the C. I. O. 
within fifteen days of their employment, and further 
requiring as a condition of emplovment that em- 
ployees ‘‘be members in good standing”’ of the C. I. O. 
Civ 1, G9, 24; R. 11, 787-788, R. I, 223). On July 24 
1945, a supplemental agreement was entered into 
which extended the 1941 contract by providing that 
that contract should ‘‘1emain in full force and effect”’ 
pending the approval or disapproval by the Tenth 
Regional War Labor Board of certain changes (R. I, 
69, 25; R. ITI, 788-789, R. I, 223). 

Local 6 of the International Longshoremen’s and 
Warehousemen’s Union admitted to membership em- 


7 Where, in a series of references, a semicolon appears, the ref- 
erences preceding the semicolon are to the Board’s findings, suc- 
ceeding references are to the supporting evidence. 
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plovees of other employers (R. I, 26, n. 5; R. I, 187). 
None of its officers were employees of the Colgate— 
Palmnolive-Peet Company and the contract with that 
Company was administered by five plant stewards who 
were emplovees (R. I, 218-220, 286). In July 1945 
the five C. I. O. plant stewards were Haynes, Luch- 
singer, Marshall, Moreau and Smith (R. I, 26; R. I, 
193). 


B. The employees’ dissatisfaction with the C. I. O. and the preliminary 
steps taken by them to change representatives 


Dissatisfaction with the representation accorded 
them by the C. I. O. had been brewing among the 
emplovees for about six months before the extension 
of the closed-shop agreement (R. I, 25; R. I, 225-226, 
209). During this period, the five plant stewards, 
elected by the employees to handle the day to day 
administration of the agreement (R. I, 218-220, 286), 
expressed their discontent with the C. I. O. officials to 
Charles Wood, the employer’s Labor Relations Di- 
rector (R. III, 758-759). On July 20, 1945, four 
days before the execution of the extension of the 
collective agreement, Steward Marshall in a conver- 
sation with B. W. Railey, the employer’s vice-presi- 
dent (R. I, 181), asked that the five stewards be 
present when the extension was signed because of 
impending labor troubles at the plant due to the 
employees’ unrest (R. I, 188-189, 225-226). 

Some time in July, the five C. I. O. stewards con- 
tacted District 50 of the United Mine Workers of 
America and discussed with its representatives the 
possibility of transferring the affiliation of the Com- 


_ 


( 


pany’s employees to that organization (R. I, 25-26; 
190, 209, 237-240). On July 26, 1945, the five C. 1. O. 
stewards for the purpose of organizing employee 
sentiment into effective action in opposition to the 
Cc. I. O., arranged a dinner attended by the five 
stewards and some twenty-four additional employees 
CRT, 26; R. I, 189-191, 208-210, 255). At this 
dinner those present decided to call an open meeting 
on July 30, 1945, for the employees at large, to dis- 
cuss a change in bargaining representatives to be 
undertaken initially by the formation of a temporary 
organization known as the Employees Welfare Asso- 
Crimone dete 20h. 1, 189-191, 208210, Bao). On 
July 28, 1945, a ‘‘notice of meeting’’ was posted on 
the bulletin boards throughout the plant inviting ‘‘all 
those interested in joining Employees Welfare Asso- 
ciation’? to be present at a neighboring meeting hall 
et oep. me, Monday, July 30, 1985) Ck, P63) 
27; R. I, 191-192, 255-256). On the same day, Super- 
intendent Altman knew of the posting and, upon 
receiving a telephone call from Labor Relations Di- 
rector Wood asking ‘if anything unusual had hap- 
pened,”’ told him of the notice (R. ILI, 667-668, 
R. I, 255-256). Thereafter Steward Luchsinger and 
employee Olsen visited Superintendent Altman at his 
office, and obtained Altman’s agreement to shut down 
the plant for two hours so that the night shift em- 
ployees could attend the meeting (R. I, 69-70, 2; 
R. I, 268-269). The Board concluded that the em- 
ployer would not have authorized so important an 
interruption in the plant’s operations without ascer- 
taining the purpose of the meeting (R. I, 69-70, 77). 
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C. The employer, knowing the C. I. 0.’s discriminatory purpose, accedes to 
the C. I. O’s request to discharge the stewards and the committeemen 
for their leadership of the rival union activities 


On July 30, 1945, the same day for which the rival 
organizational meeting was scheduled, the C. I. O. 
requested and obtained the discharge of the five stew- 
ards who were leading the employees’ organizational 
efforts (R. I, 70, 29; R. TIT, 806-807, R. TI, 654-656). 
In the early afternoon of that day, four (Cyeisae 
officials, who were not employees of the Company, 
ealled upon Superintendent Altman at his office (R. 
I, 27; R. II, 667). The C. J. O. officials tigated 
Superintendent Altman a letter which requested the 
discharge of the five duly-elected plant stewards, in- 
eluding Steward Luchsinger who had obtained Alt- 
man’s agreement to shut down the plant. The letter 
stated ‘‘that charges have been pvreferred’’ against 
these employees ‘‘and that they have been suspended 
from membership’’ in the C. I. O. “pending agi 
(R. I, 27-28; R. ILI, 668-669, 784-785, R. I, 259, 
256). Superintendent Altman hurried to Vice Presi- 
dent Railey’s office (R. III, 669). The two returned 
to Altman’s office (R. IT, 522, R. III, 669), and the 
five stewards were summoned (R. LI, 670, R. II, 
524). Vice President Railey thereupon discharged 
the stewards, informing them that under the terms 
of the closed-shop agreement he was obliged upon 
demand to terminate their employment until they were 
restored to good standing by the C. I. O. (R. I, 70, 
29; R. I, 194, 256-257, 288-289). Each of the stew- 
ards was given a letter by the C. I. O. officials (CR. I, 
29; R. TI, 525, 670, Rod, 193). The stewards item 
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upon left Altman’s office CR. I, 29; R. I, 195, R. IL, 
525, R. LI, 670-671). The letters notified the stew- 
ards that they were suspended from membership in 
the C. I. O. pending a union trial upon unspecified 
charges alleging the violation of the C. I. O.’s Declara- 
tion of Principles, Oath of Membership, and Article 
9, Section 1, of the C. I. O. Constitution and By-Laws, 
all of which are platitudinous in nature (R. I, 70; 
R. IU, 847-848, R. I, 229, R. ITT, 853-856, R. IT, 617). 

Immediately following the discharge of the five 
stewards, the C. I. O. representatives distributed 
throughout the plant a bulletin reading (R. I, 70, 31- 
2 iyi oO, bea Bl, 785, R. I, 259) : 


ATTENTION 


All Warehouse Union Members: 
An illegal meeting has been called by certain 
employees of Peet’s now under suspension as 
members of this union for violation of the 
membership oath, and other illegal acts. 
WARNING 
Any member of Local 6 who attends such 
illegal meeting or participates in violations of 
our constitution, does so at the risk of losing 
membership and employment. 
General Executive Board 
Warehouse Union 
ihocal 6, eeiea\ =e 
That afternoon, according to Vice President Railey, 
the factory was ‘‘in a state of turmoil due to the fact 
of a lot of conversation and visiting, and union people 
going through the plants, and people couldn’t get 
mioiawork done (R. I, 36; R. II, 528). 
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Of the 313 production and maintenance employees 
(R. I, G1, n. 30; R. IL, 421-422), more than 200 at- 
tended the scheduled anti-C. I. O. meeting (R. I, 70, 
32; R. I, 196, 256). Two major decisions were made: 
It was unanimously resolved to break relations with 
the C. LO. and to form an independent union, known 
as Employees Welfare Association, until affiliation 
with a strong international union could be aecom- 
plished (R. I, 70, 32; R. I, 196, 200-201, 261, 288, R. 
ITI, 848, R. I, 259). It was also unanimously agreed 
that four employees, Thompson, Sherman, Lonnberg, 
and Olsen, designated committeemen and elected to 
act as officers of the interim organization, should seek 
the reinstatement of the discharged stewards, and 
that should they fail in their quest, all the employees 
would in protest cease working (R. I, 70, 33; RB. I, 
196, 199, R. III, 849, BR. I, 259). Upon thescte=eaon 
the meeting the four committeemen dispatched the 
following telegram to Vice President Railey (R. I, 
70-71, 34; R. I, 257, R. ITI, 786-787, R. I, 259): 

You are hereby notified of action taken by 
more than 200 employees of Colgate Palmolive 
Peet Co All being former members of 
ILWU 1-6 and being more than 50 percent of 
total employees have withdrawn and _ severed 
relations with ILWU-6 as collective bargain- 
ing agent. 

EMPLOYEES WELFARE ASSOCIATION 

By NeEcoTratiInc COMMITTEE 

E. H. THoMpson, 

WILLIAM SHERMAN, 

H. LONNBERG, 

L. OLSON 


UL 


A telegram of similar purport was sent to the C. I. O. 
Gigeleos-o en. 1257, KR. IT, 76, RK, 1. 259) 

On the following morning, July 31, 1945, the four 
committeemen called upon Vice President Railey at 
his office, and unsuccessfully urged the reinstatement 
of the five discharged stewards (R. I, 71; R I, 257, 
R. II, 360-361). Railey persisted in his position 
that under the'closed-shop agreement he had no choice 
Dietorcemply with the ©. I. O.’s demand CR, I, 34; 
R. I, 257). He was told that he would shortly receive 
a telegram indicating the employees’ wish that the 
C. I. O.’s authority to act on their behalf be termi- 
nated, and during the conversation the telegram which 
had been dispatched the previous evening was in fact 
received by Railey (R. I, 71, 35; R. Il, 368-869, 
3771-378). 

Meanwhile, Superintendent Aliman joined the con- 
ference stating that a group of C. I. O. officials were 
presently in his office CR. I, 35; R. LI, 527). They 
were invited into Railey’s office (R. I, 35; R. TI, 361, 
027). An acrimonious debate ensued between Com- 
mitteeman Sherman and C. I. O. President Lynden 
during which Lynden sought to justify the C. I. O. 
wage policy (R. I, 35; R. II, 545-546, 528). Vice 
President Railey in his testimony agreed that ‘‘it 
became quite apparent as this conversation took place 
that there was a schism developing in the ranks of 
the C. I. 0."’ (R. II, 545-546). Indeed, at this very 
conference, the C. I. O. officials, in the presence of 
the employer’s ranking officials, bluntly informed the 


four committeemen that suspension notices for three 
§04666—48 2 


it 


of them were already in preparation (R. I, 71; R. J, 
263-264), and requested the name of the fourth one, 
Olsen, so that they could prepare such notice for him. 
Later that morning the employer received a formal 
request from the C. I. O. notifying it of the suspen- 
sion of Thompson, Sherman, Lonnberg, and Olsen 
from membership in the C. I. O. and requesting their 
discharge (R. I, 71, 36-387; R. II], 673-675, 846-847). 

That same morning, C. I. O. representatives circu- 
lated another bulletin among the employees at the 
plant CR. I, 71, 37; KR. 1, 257). ‘The leatlerisyaimes 
the employees against aligning themselves with 
‘‘Sherman-Marshall-Lundeberg & Co.,’’ lest they 
jeopardize ‘‘their own reputation, their union stand- 
ing, their seniority, and their jobs,’’ and pointedly 
referred them to ‘‘the provisions of the union con- 
tract, including the requirement that only members 
of Warehouse Union, Local #6, ILWU, in good 
standing may be employed by the company” (R. I, 
71, 37-88; R. TIT, 789, R. I, 259). Despite this warn- 
ing, a majority of the emplovees, upon learning of 
the refusal to reinstate the five stewards, at noon 
left the plant in order to hold a second anti-C. I. O. 
meeting (R. I, 71, 38; R. I, 257). Vice President 
Railey, who attended the meeting upon invitation, 
addressed the employees, stating that the reinstate- 
ment of the stewards was impossible because of the 
employer’s contractual obligation under the collec- 
tive agreement (R. I, 72, 38-39; R. I, 257-258, R. IT, 
529-531). Dissatisfied with Railey’s explanation, and 
having failed in their effort to secure the reinstate- 
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ment of the stewards, the employees in protest voted 

to reaffirm their resolution not to return to work (R. I, 

72, 38-39; R. I, 202, 258, 266, R. ITI, 850-851, R. I, 

259). The strike lasted two and one-half days, and 

most of the workers participated in it (R. I, 72, 39; 

eelloN Tine IT 533). 

Two days later, on August 2, 1945, a third anti- 
C. I. O. meeting was held, again attended by a sub- 
stantial majority of the employees, at which it was 
voted to dissolve Kmployees Welfare Association, to 
affiliate with International Chemical Workers Union, 
A. F. L., herein called the A. F. L., and to return to 
work the following morning pending an election 
among the employees to be requested of the National 
Labor Relations Board (R. I, 72, 40; R. I, 258, R. ITT, 
851-852, R. I, 259). The next morning, all the em- 
ployees returned to work except the five stewards, 
who had been previously discharged, and the four 
committeemen, who had been told the day before by 
Superintendent Altman that in view of their sus- 
pension it would be futile for them to report to work 
(Gomi 229-40. iy. I, 258, 266-268, KR. 1, 3780. 
ITI, 806-807, R. IT, 654-656). 

D. The employer’s knowledge of events preceding its refusal to reemploy 
the stewards and the committeemen and its discharge of the twenty-eight 
additional employees at the C. I. O.’s request apprising the employer of 
the C. I. O.’s discriminatory purpose 

The initial organizational efforts of the insurgent 
emplovees culminating in the discharge of the stew- 
ards and the committeemen at the C. I. O.’s request 
were followed by intensified organizational efforts to 
which the C. I. O. retaliated with further discharge- 


14 


demands under the closed-shep contract. The events 
preceding its accession to the C. I. O.’s demands fur- 
nished the employer with additional information ap- 
prising it of the C. I. O.’s discriminatory purpose. 
I. Tie employer's knowledge of events relating to formal Board proceedings 
dealing with the rival union activities 

Upon the completion of affiliation with the A. F. L., 
steps were undertaken by it to secure a change of rep- 
resentatives by resort to formal Board process. On 
August 3, 1945, the A. F. L. filed a petition for the 
investigation and certification of representatives. On 
August &, 1945, the A. F. L., the C. I. 0., and the 
employer met informally to discuss the petition at a 
preliminary conference at the Board’s regional office 
in San Francisco. Notice of formal hearing was 
issued on August 14, 1945, was received by the em- 
ployer on August 17, 1945, and the hearing was held 
on August 22, 1945 (R. I, 72, 73, 41, 45; Ro ie= 
do2; Ino TI 7 99=s80 

In addition to the A. F. L.’s invoeation of the 
Boaid’s election machinery to resolve the representa- 
tion question, the A. F. L. invoked the Board’s 
processes for the redress of unfair labor practices in 
order to remedy the dismissal of the stewards and 


® Pursuant to the Board’s Decision and Direction of Election 
issued on September 26. 1945. an election was held on October 16, 
1945, at which the A. F. L. was defeated 181 to 126 (R. I, 75; 
R. IT, 549-552, R. IIT, 799-805). Thereafter, upon objections to 
the election filed by the A. F. L., the election was set aside by the 
Board because the employer’s discharge of employees at the 
C. I. O.’s request for protected union activities prevented the re- 
sult of the election from being truly representative of the em- 
ployees’ untrammeled wishes (R. I. 75, 79, 83). 
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the committeemen. On August 13, 1945, the A. F. L. 
verified, and the next day filed, the original charge 
alleging the discriminatory dismissal of the stewards 
and the committeemen (R. I, 72; R. I, 92-93). Be- 
cause of the Board’s practice promptly to inform 
persons of charges filed against them, the Board in- 
ferred that the employer was apprised of this charge 
by August 17, 1945 (R. I, 77-78). The employer 
admittedly knew of it on August 22, 1945 (R. I, 107). 


2. The employer’s knowledge of the C.1. O.’s retaliatory campaign 


Upon the employer’s notification on August 8, 1945, 
of the filing by the A. F. L. of a petition for certifica- 
tion of representatives, Vice President Railey agreed 
that it was readily apparent that a campaign for the 
employees’ favor was being conducted by the A. F. L. 
emcmiicwcmleOew (ing) 72; Rh. 11, 547). Labor Rela- 
tions Director Wood in his daily tours of the plant 
was handed union literature which was being cireu- 
lated in profusion throughout the plant, and he ob- 
served the A. F. L. buttons which the employees were 
wearing on their work clothes (R. III, 759-761). 
This campaign was open, widespread, and intense 
(R. I, 72, 41; R. I, 299-301, 305-314, 330-332, R. L, 
344, 387-388, 391-394, 411-414, 430-431, 433-436, 438- 
439, 475-478, 481-488, 516, 564, 566, 580-581, 583-584, 
592-594, 598, 607, 608-612, 631-632, 642, R. ITI, 785, 
789-790, R. I. 259, 794-798, 808-847). The C. I. O., in 
the conduct of its campaign, both orally and through 
leaflets, made clear that the price of adherence to 
the A. F. L. was discharge under the closed-shop 
contract (R. I, 72, 77, 43-44; R. I, 299-300, 305-314, 
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R. IJ, 488-439, 475, 481-488, 516, 564, 580-581, 592- 
594, 598, 608-609, 631-632, 642, R. IIT, 785, 789-790, 
R. I, 259, R. If, 794-798; R. IT, 476-477). Aware 
of the C. I. O.’s retaliatory campaign, Labor Rela- 
tions Director Wood conceded that he knew that the 
C. I. O.’s subsequent discharge demands were moti- 
vated in part at least by the ‘‘union activities’’ of 
the A. EF. L. adherents (R. I, 78, 49; Roe 
Illustrative of the C. I. O.’s campaign was its leaflet, 
widely distributed throughout the plant and posted 
on a plant bulletin board on August 22, 1945, the day 
of the hearing on the A. F. L.’s election petition, 
warnimg the employees of discharge for pro-A. F. L. 
or anti-C. 1. O. acting CR. 1, 73; R. [Egos 
R. II, 476-478). ‘The leaflet read in part: 
* x ae % % 
6. Only members of the Warehouse Union, 
Local 6, work at Colgate Palmolive Peet Com- 
pany. If anyone says different—let him test 
ate 


°It is unlikely that any notable aspect of emplovee thinking 
escapes managerial attention. In the discharge of their man- 
agerial duties, Superintendent Altman and Labor Relations Di- 
rector Wood. top-ranking officials at the employer’s Berkeley 
plant (R. I, 180-182), made daily tours of the plant (R. III, 
696-697, 757-7158). One of the bulletin boards upon which em- 
plovees post notices is in the immediate vicinity of the offices of 
the managerial staff (R. I. 191-192). Superintendent Altman 
passes by this bulletin board several times each day. and generally 
reads any new notices placed on the board (R. ITI. 686-687). 
In making his daily rounds Labor Relations Director Wood oc- 
castonally talks with the employees (R. ITI. 758), observes the 
matter placed on the various bulletin boards (R. LI. 159), and 
during the course of the union electioneering received union litera- 
ture (R. LTT. 759-760). Lesser supervisory officials. being im more 
immediate contact with the employees. necessarily have an even 
lore intimate knowledge of employee opinion. 


a 


7. Anv Peet’s employee reported as trying to 
get people to bolt the C. I. O. and join the 
oe lor wearing an A. H. 1, )uttonssaaill 


be taken off the job. 
* * * ae * 


10. As a result of the investigation last week, 
we have found it necessary to consider the re- 
moval of several more of the ringleaders who 


have violated all of our rules. 
* * * *& * 


We suggest: If you value your future at Col- 
gate Palmolive Peet; if you enjoy your present 
job; if you would like to retain your seniority 
and pension, and receive the retroactive pay 
due vou, we advise you to think carefully about 
everything told you—then tell the A. I. L. dis- 
rupters that you are not interested in their 
form of phoney unionism. 
Warehouse Union, Local 6, ILWU 


3. The employer’s knowledge of threats to A. F. L. adherents by the C. I. O. 


On the afternoon of August 11, 1945, a C. I. O. 
official remonstrated with emplovee Albert Zulaica, 
subsequently discharged on September 1 under the 
closed-shop contract (R. I, 74; R. IIT, 792, 806; R. II, 
654-656, infra, pp. 21-23), for his active advocacy of 
the A. F. L., warning him that such conduct by the em- 
ployees would lead to their dismissal (R. I, 41; R. I, 
305-310). In reply to Zulaica’s assertion that “‘if 
you start doing that you will have to throw the ma- 
jority out because most of them are wearing an 
Pe teliseiuiton the ©. I. O. official stared we 
icmelhaye to do that. *~ * * We ean pick some 
of you out and claim that you were leaders, and that 
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will scare the rest of them’’ (R. I, 42; R. I, 309-310). 
On the following Monday morning, August 13, 1945, 
Zulaica reported the gist of this conversation to his 
foreman asking him to talk to the superintendent or 
assistant superintendent about it. That afternoon 
Assistant Superintendent Stanberry told Zulaica ‘I 
think all vour trouble is because you are wearing those 
buttons. If you take them off vou won’t have that 
trouble, see. You can keep that in your heart and 
take your buttons off. They could never take that 
out of vour heart if you wanted to go into another 
wnion’’ Ci 1, 735 esl = 312). 

On August 30, 1945, a C. I. O. official visited Labor 
Relations Director Wood at his office and demanded 
the discharge of an estimated seventy employees, 
about one-fifth of the working force, upon the as- 
serted ground that they were not members of the 
C. I. O. in good standing (R. I, 73-74; R. IIT, 728- 
731). Wood told him, “Go to hell * —"sas umm 


[ani|) = ae 
%* * = 


not going to act on any such order 
This thing has gone too far. You are get- 
ting too many people involved here. Why, the first 
thing you know, if this keeps on, we will be shut 
down * * * JT want to talk to [C. I Oj vite 
President] Heide about this thing before we get into 
this thing any deeper”’ (R. I, 74; R. ILI, 730). After 
a discussion with Heide, this particular request was 
evidently withdrawn (R. 1, 74; R. LUI, 730). 

On August 31, 1945, a C. I. O. official approached 
employee Kay Norris in the plant (R. I, 74; R. I, 
483-484). On the previous day, this C. I. O. official 
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on plant premises had warned Norris to desist from 
campaigning on behalf of the A. F. L. (R. I, 480- 
482. Referring to this earlier conversation, the 
C. I. O. official asked Norris whether she ‘‘had 
ciameed * * ~*~ j|her| mind,” that he had given 
her ‘‘time to go home and think it over,’’ and was 
she ready to ‘“‘drop A. F. of L. and stick by C. I. 0.” 
(R. I, 74; R. II, 484). Upon being told that she had 
not changed her mind, he said, ‘‘I held out a letter 
for you until teday “~ * * You are fired. You 
might as well get off the fioor right now” (R. I, 74; 
R. I, 484). Norris immediately reported to As- 
sistant Superintendent Stanberry that ‘‘that union 
fellow kicked me off the floor. He told me I was 
fired’? (R. I, 74; R. I], 484, 485). Stanberry re- 
plied, ‘‘He can’t do that’? (R. ITI, 484). She then 
attempted to report the incident to Superintendent 
Altman, but on finding him out of his office reported 
it to another person in the office who told her to ignore 
the statement and return to work (R. I, 74; R. I, 
485). As hereinafter more fully related (pp. 21-23, 
infra), on the next day, September 1, Norris and 
seventeen others were discharged under the closed- 
shop contract (R. I, 74; R. III, 792, 806-807, R. II, 
654-656). 
E. The employer, knowing the C. I. O.’s discriminatory purpose, accedes to 
the C. I. O.’s request to discharge the twenty-eight additional employees 


for their rival union activities, and refuses to reemploy the stewards and 
the committeemen 


In addition to the discharge of the five stewards 


and the four committeemen, whom the employer sub- 
sequently refused to reemploy wpon their request 
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(infra, p. 20), the C. I. O. secured the dismissal of 
twenty-eight additional employees pursuant to the 
closed-shop agreement (R. I, 74; R. IIT, 806-807, 
R. II, 654-656). All of the discharged employees had 
joined the A. F. L., worn A. F. L. buttons prominently 
in the plant, taken an active role in A. F. L. organiza- 
tional activities, and participated in the two and a 
half days’ work stoppage (R. II, 656-657, 506-507). 
All of them, with two exceptions,” attended the meet- 
ings of July 30, 31, and August 2, 1945, and concurred 
in the actions taken at these meetings (R. II, 506). 
Their discharge, and the refusal to reemploy the stew- 
ards and the committeemen, occurred under the fol- 
lowing circumstances: 


I. The refusal to reemploy the stewards and the committeemen on 
August 17 


On August 17, 1945, the five stewards and the four 
committeemen reported to work, but their request for 
reinstatement was denied (R. IJ, 738; R. I, 267-268, 
289-290, R. IT, 341-342, 380-381, 427, R. ITI, 679-680, 
699-700). Labor Relations Director Wood stated that 
‘‘T fell back on our legal advice’’ and represented to 
the discharged employees that under the closed-shop 
contract the employer was under an absolute duty to 
abide by the C. I. ©0.’s wishes (R. 1, 73; eae 
727-728). They were told by Wood that ‘‘You will 
have to remain out until the issue has been determined 
between you and the ©, fF. O.” (RK. I, 73; Ry DEE 


©The complaint was dismissed insofar as it related to the third 
exception, Rose Gilbert (Schneider) (R. I, 74, 21). 
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2. The discharge of six employees on August 31 


On the morning of August 31, 1945, the C. I. O. 
requested and obtained the discharge of six emplovees 
pursuant to the closed-shop agreement (R. I, 46; 
R. III, 806-807, R. Il, 654-656). The discharges 
were effected in conjunction with a wholesale inspec- 
tion of the employees’ union dues books.* This in- 
spection was conducted by C. I. O. officials in the 
vicinity of the entrance to the plant during the time 
when the employees were reporting to work on the 
morning shift (R. I, 46; R. III, 681-682, 709-716). 
Superintendent Altman and Assistant Superintendent 
Carter were present to observe the event (R. III, 
681-682, 710-711). Assistant Superintendent Carter 
saw the C. I. O. officials hand envelopes to some of the 
employees, and heard them tell these employees that 
they could not report to work (R. ITI, 715-716). One 
employee who received a suspension notice was told, 
‘‘Here is a letter for you, and you are fired. You can- 
not work here anymore. You go to your 
A. F. of L. friends to help you now” (R. II, 516). 
Another suspended employee who received a notice 
was told, ‘‘take it back to your union, see if they can 
put you back to work, you are so crazy about them,”’ 
(R. II, 564). 


3. The discharge of eighteen employees on September 1 


On September 1, 1945, the C. I. O. requested and 
obtained the discharge of eighteen more emplovees 


* * * 


4 Tt was stipulated at the hearing that the C. I. O. did not re- 
quest the discharge of any of the stewards, the committeemen, or 
the twenty-eight additional employees because of delinquency in 
the payment of union dues to the C. I. O. (R. IT, 518). 


27 


pursuant to the closed-shop contract (R. I, 74, 4647; 
R. ITT, 806-807, R. IT, 654-656). On that day, the 
Cc, I. O. delivered a letter to the employer stating 
that these eighteen employees had been suspended 
discharge (R. I, 46-47; R. ITT, 792, R. I, 315, 684 R. 
from membership in the C. I. O. and requesting their 
II, 534. After a conference among the employer’s offi- 
cials, it was decided to call the designated employees 
into Vice President Railey’s office to inform them that 
their employment was terminated (R. I, 47; R. III, 
732-734, R. J, 313-316, R. I], 534-535, 567-568, 572- 
573, 620-621). The eighteen were called in and Labor 
Relations Director Wood reiterated to the assembled 
employees the management’s position that it was under 
an absolute duty under its closed-shop contract to 
discharge them upon demand of the C. I. O. (R. I, 47; 
R. II, 735). <A turbulent session ensued, during which 
employee Norris, whose discharge was requested, ex- 
pressed her conviction that the employees were dis- 
missed because ‘‘we wore A. F’. of L. buttons and we 
distributed literature,’’ to which Wood replied, ‘*I 
guess it is so, that could be it’’ (R. II, 488). She 
further testified that Wood stated, ‘‘We talked too 
much, that if we had kept our mouths shut we wouldn’t 
have got into this mess”? (R. ITI, 488-489). Another 
employee testified that Wood said, “If you had kept 
this quiet about the AFL this wouldn’t have hap- 
pened to you”? (R. I, 316). <A third employee testi- 
fied that Wood said, ‘‘If we [the discharged em- 
ployees] didnt wear the AFL buttons and didn’t talk 
too much, why, we wouldn’t get in this trouble in the 
first place’’) R. II, 577). One of the assembled em- 
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ployees complained, ‘‘I don’t see why we can't change 
from from one union to another’ (R. IT, 492). 


4. The discharge of four employees on September 5,7, and 11 


Several days later, four additional employees were 
dismissed pursuant to the closed-shop contract: em- 
ployee Franklin Richmond was discharged on Septem- 
ber 5, employees Manuel Alegre and John Perucca on 
September 7, and emplovee Edward Navarro on Sep- 
tember 11 (R. I, 50 and n. 20; R. ITI, 806-807, R. IT, 
654-656). 

About September 1, 1945, employee Fraklin Rich- 
mond, while wearing an A. F. L. button on his work 
clothes, was approached in the plant by a C. I. O. 
official who demanded to see his union book (R. I, 51; 
R. II, 630-631). Richmond walked over to his super- 
visor and asked whether ‘‘this goon had any right to 
come in here and demand to see my book merely be- 
cause I have got a button on.’’ His supervisor replied, 
‘*Well, he can ask to see your book, is all.’? Upon 
receiving the union book, the C. I. O. official noted 
its number. Richmond stated, ‘‘Now I suppose I will 
get one of your letters?’’ He was told, ‘‘You will!” 
And he did. (R. I, 51-52; R. II, 631-632.) Several 
days thereafter Superintendent Altman informed 
Richmond that he was required to discharge him be- 
cause he had been named in a C. I. O. notice of 
suspension (R. IT, 632-635). Richmond told Altman 
“that for every one of us that were laid off like that, 
for wearing those buttons, he was going to have some 
kind of charge placed against him” (R. II, 634). 
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Edward Navarro, together with three or four other 
machinists employed at the plant, were members of a 
Cc. I. O. union, the East Bay Union of Machinists, 
Local 1304. and because of their membership in the 
Machinist’s Union all of them were permitted to 
work at the plant without obtaining membership in 
the C. I. O. leoal at the plant (R. 1, 52; eee 
642, 645-6146). About September 4, 1945, Labor Re- 
lations Director Wood told Navarro that it would be 
necessary for him to transfer to the C. I. O. local 
at the plant (R. II, 642). He applied for a transfer 
but the C. I. O. local in the plant refused to grant 
it because he ‘‘was wearing an A. F. of L. button in 
the plant” CR. IL, 642). The employer thesenpon 
discharged him (R. I, 50 and n. 20; R. ILI, 806-807). 
The other machinists, however, were permitted to 
continue to work without obtaining membership in 
the C. I. O. local at the plant (R. Il, 646).~ 


F. The C. I. O.'s subsequent trial of the discharged employees 


Subsequent to their discharge, the five stewards, 
the four committeemen, and the twenty-eight addi- 
tional emplovees were tried before C. I. OQ. tribunals. 
The transcripts of the proceedings before the C. I. O. 
tribunals and the decisions of the C. I. O. trial com- 
mittees were received in evidence, not to establish 
the truth of the matter asserted therein for which 
they were incompetent hearsay, but for the lmited 


12 There is no difference in principle between the refusal to qual- 
ify an employee for membership in a union because of his pro- 
tected activities on behalf of a rival union and the withdrawal 
from an employee of his good standing in a union because of his 
protected activities on behalf of a rival union. 


29 


purpose of establishing that proceedings were held 
and that decisions were rendered (R. II, 769-771, 
778-779). On October 3, 1945, the C. I. O. tried the 
five stewards and the four committeemen 7n absentia, 
and on October 10, 1945, a decision of the trial com- 
mittee was issued recommending their expulsion from 
the C. I. O. (R. I, 52-53; R. III, 856-866, 877-922). 
About mid-November 1945, the C. I. O. informed 
Labor Relations Director Wood of this action (R. 54; 
R. ITI, 741, 762). On December 17, 1945, the twenty- 
eight additional employees, with the exception of 
Hidward Navarro, were tried by a C. I. QO. tribunal 
(R. I, 52; R. Lil, 923-987). Some of these employees 
protested what they believed to be the irregularity of 
the proceeding, and forthwith withdrew from further 
participation in it (R. IIT, 924, 930-935). The re- 
maining employees participated in the proceeding, 
and during its course entered a so-called ‘‘guilty”’ 
plea admitting that they engaged in the two and a 
half days’ work stoppage (R. I, 506-507, R. IH, 
969-976). On December 24, 1945, a decision of the 
trial committee was issued recommending that the 
employees who withdrew from the proceeding be ex- 
pelled and that the employees who pleaded ‘‘guilty”’ 
be placed on probationary status (R. I, 53-54; R. IIT, 
Soi-3716 se pout January 1, 1946, the C. 1. One 
formed Labor Relations Director Wood of this action 
Gielen s k Til, 742, 762). 

8 Notwithstanding the unparticularized stress which the em- 
ployer places on these trials (Emp. Br., pp. 5, 15-16, 87, 58-55), 
it is clear that, since the trials occurred subsequent to the dis- 


charge of the employees, they have no relevance to the question of 
the employer's knowledge, at the time of the discharge, of the 
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II. The Board’s conclusions of law 


On the basis of the foregoing facts, the Board de- 
termined that ‘‘It is clear from the record, and we 
find, that the [emplover] knew of the C. I. O.’s reason 
for demanding the discharges’’ (R. I, 76), namely, 
that the C. I. O. was ‘‘acting in reprisal against the 
complainants because of their anti-C. L. O. aetivity”’ 
(R. I, 79). The employer ‘‘knew, when it discharged 
and refused to reinstate the complainants, that the 
C. I. O. demanded such action because of the com- 
plainants’ exercise of the right guaranteed employees 
in the Act to bargain collectively through representa- 
tives ‘of their own choosing’ ’’ (R. I, 76). The Board 
concluded that the employer ‘‘thereby violated Sec- 
tion 8 (1) and (8) of the Act, for the reasons stated 
in the Rutland Court case’”’ (R. I, 76). 

In Matter of Rutland Court Owners,* as in Matter 
of Portland Lumber Mulls,’ which the Board also 
cites in support of its conclusion (R. I, 76, n. 6), in 
which the Board’s order was enforced by this Court, 
the Board enuneiated the principle that an employer 


C. I. O.’s discriminatory purpose in requesting the discharges pur- 
suant to the closed-shop agreement. The employer also stresses 
the “ouilty” plea of some of the employees (Emp. Br., pp. 37, 54- 
55), but an examination of the trial transcript (R. III, 969-976) 
indicates that the employees did no more than admit that they. 
engaged in the work stoppage, a fact which was never denied and 
which was true of most of the 313 employees. Their plea was in 
the nature of a demurrer to the complaint; they were not acting as 
penitents throwing themselves on the mercy of the tribunal. 

1444N.1L. R. B. 587: 46 N. L. R. B. 1040. 

6 64 N. LL. R. B. 159, enforced, sub nom.. Local No. 2880 v. N. L. 
Rh. B., 158 F. 2d 365 (C. CA. 9), cert. cranted, 331 U.S) meni. 
missecl on motion of petitioner, 332 U.S. 845. 
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cannot properly discharge employees pursuant to the 
closed-shop provisions of a contract when, to his 
knowledge, the discharge is requested by the union 
which is a party to the contract for the purpose of 
eliminating employees who have sought to change 
bargaining representatives at a period when it is ap- 
propriate for the employees to seek a redetermination 
of representatives. By this principle the Board has 
sought to prevent a closed-shop agreement from being 
converted into a device to accomplish the perennial 
suppression of the employees’ will in the matter of 
choice of representatives. In the Rutland Cowrt 
case the Board, by adopting this principle, attempted 
to work out an accommodation between the sometimes 
conflicting interest of the free choice of representa- 
tives by employees, on the one hand, and of union 
security and stability of the bargaining relationship, 
on the other. 
II. The Board’s order 


The Board’s order requires the employer to cease 
and desist from encouraging or discouraging member- 
ship in the A. F. of L., the C. I. O., or any other labor 
organization of its employees by discharging or re- 
fusing to reinstate any of its employees, or by dis- 
eriminating in any other manner in regard to their 
hire, tenure, or other terms of employment (R. I, 80). 
Affirmatively, the Board’s order requires the em- 
ployer to offer reinstatement with back pay to the 
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thirty-seven emplovees, and to post an appropriate 
notice (R. I, 81-82.)” 


SUMMARY OF ARGUMENT 


I. The proviso to Section 8 (3) of the National 
Labor Relations Act does not require or permit an 
employer to comply with the closed-shop provisions of 
a contract when, to his knowledge, discharges pursuant 
to the contract are sought by the contracting union as 
a penalty for rival union activities carried on during 
a period when it is appropriate for the employees to 
seek a redetermination of representatives. This view 
represents the most reasonable reconciliation between 
the general guarantees of the Act, which permit em- 
ployees to choose and change representatives, and the 
limitations imposed by the proviso, which permit dis- 
cipline of employees in the interest of union security 
aud stability of the bargaining relationship. 

An employer’s answerability for his wrongdoimg in 
discriminating against employees by knowingly dis- 
charging them for rival union activity carried on at 
an appropriate period is not affected by the Board’s 
lack of power to reach the contracting union’s inde- 
pendent wrongdoing in requesting the discharges for 
such protected activity by employees. The Act, prior 
to its amendment, contemplated affording protection 
to employees engaged in rival union activity, and the 
amendments to the Act, in retaining employer re- 


*6'That part of the Board’s order (R. I, 88) which sets aside the 
election is not before the Court for review at the present time. 
N.L.R. B. vy. Falk Corporation, 308 U.S. 453. Contrary to inti- 
mations in the employer’s brief (pp. 8, 11, 24), the Board's order 
does not set aside the closed-shop agreement. 
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sponsibility for wrongful discharges pursuant to a 
union security agreement, confirm the propriety of the 
Board’s construction. 

il. There is substantial evidence to support the 
Board’s finding that the employer knew of the 
C. I. O.’s discriminatory purpose when, acceding to 
the C. I. O.’s request, it discharged the stewards and 
the committeemen, refused to reemploy them upon 
request, and discharged the twenty-eight additional 
employees. The employer’s disregard of its knowl- 
edge of the C. I. O.’s discriminatory purpose, in reli- 
ance upon a mistaken view of the law, does not exeul- 
pate it from the consequences of its unlawful con- 
duct. Nor, assuming the truth of the assertion, is it 
material that, to the employer’s knowledge, there were 
other grounds for the contracting union’s discharge 
request in addition to its discriminatory reliance upon 
rival union activities. 

The employer’s knowledge of the contracting 
union’s discriminatory purpose may be inferred from 
the evidence of the information as to which the em- 
ployer was apprised in the same manner in which 
notice in other fields is traditionally proved. In re- 
fusing to credit the employer’s denial of knowledge, 
because of circumstances which make the truth of 
the disclaimer improbable, the Board does not place 
the employer in the role of a judge of the union’s 
reasons for the discharge but merely exercises the 
traditional function of any trier of fact. Nor does 
the Board place upon the employer an implicit bur- 
den to seek out information as to the contracting 
union’s purpose; it holds only that the employer may 
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not act in disregard of the plain import of facts of 
which it is apprised. 

IIt. The rival mnion activities of the A. F. L. ad- 
herents occurred during a period when it was appro- 
priate for the employees to seek a redetermination of 
representatives. The eclosed-shop agreement for an 
indefinite term between the C. I. O. and the employer, 
in existence for more than four years, no longer pro- 
vided the C. I. O. immunity from challenge, because 
at that stage, under the Board’s well-settled rules, 
the need of affording the employees an opportunity to 
oust or reaffirm their bargaining representative pre- 
vailed over the need for affording a period of quiet 
enjoyment to an agreement arrived at through collec- 
tive bargaining. 

LV. California local law substantially subscribes to 
the interpretation of the obligations of a closed-shop 
agreement ag not requiring or permitting the dis- 
eriminatory discharge of employees for rival union 
activity carried on at an appropriate time. More- 
over, assuming California local law commands con- 
duct inconsistent with that required by the National 
Labor Relations Act, local law must yield to para- 
mount federal law where the two cannot stand 
together. 

V. In affording protection to employees wrongfully 
discharged pursuant to a closed-shop contract, the 
Act does not offend the due-process requirements of 
the Fifth Amendment. In the exercise of the com- 
merce power, Congress may impose upon contractual 
relationships reasonable regulations calculated to pro- 
tect commerce against threatened industrial strife. 
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ARGUMENT 


I 


The closed-shop provise to Sectien 8 (3) of the National Labor 
Relations Act does not protect the employer in discharges 
of employees for rival union activities occurring at a time 
when employees may appropriately change bargaining rep- 
resentatives 


The disposition of this case is governed by the 
principle enunciated by the Board in Matter of Rut- 
land Court Owners, 44 N. L. R. B. 587; 46 N. L. R. B. 
1040. By that principle, familiarly known as the 
Rutland Court doctrine, the Board adopts the view 
that the proviso to Section 8 (3) of the Act does 
not require or permit an employer to comply with 
the closed-shop provisions of a contract when, to his 
knowledge, enforcement of the contract is being sought 
as a penalty for rival union activities, where such 
rival union activities are carried on during a period 
when it is appropriate for the employees to seek a 
redetermination of representatives. This view repre- 
sents the Board’s considered judgment as to how the 
conflict between the general guarantees of the Act, 
which permit employees to choose and change repre- 
sentatives, and the limitations imposed by the proviso, 
which permits discipline of employees in the interest 
of union security and stability of the bargaining re- 
lationship, may most reasonably be reconciled so 
that the legitimate scope of each may be preserved 
without nullifying the other. The resolution of the 
antinomy in these terms requires rejection of the 
absolute view that any discharge pursuant to a closed- 
shop contract is justified without question. 
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The Board’s refusal to accept an interpretation of 
the proviso which would convert it into an instru- 
ment for suppressing the democratic aspirations for 
orderly change has received unqualified approval by 
this Court in Local No. 2880 v. N. L. eee eee 
2d 365 (C. C. A. 9).% The Circuit Court of Appeals 
for the Second Cireuit has likewise expressed its 
unqualified approval of the Board’s Rutland Court 
doctrine in N. £. R. B. v. American White Cross 
Laboratories, 160 F. 2d 75 (C. C. A. 2)." The Board’s 
rationale is required by the salutary principle enun- 
ciated by the Supreme Court in JVallace Corporation 
v. NV. L. BR. B., 323 U.S. 248. It has received explicit 
confirmation by Congress in the amendments recently 
made tn the National Labor Relations Act (Sections 
8 (a) (3) (A) and (GB), 8 (bh) (2), and 107) aemaie 
Act, as amended).” As this Court declared in the 
Local 2880 ease, supra, 158 F. 2d, at 368, 369: 

The Board’s construction of the proviso of 
Subsection 8 (3) with relation to Section 7 con- 

“ Certiorari granted, 331 U. S. 798, certiorari dismissed on 
motion of petitioner, 832 U.S. 845. The case is noted in 56 Yale 
L. J. 1048 (1947); 15 U. of Chi. L. Rev. 232 (1947); and 33 Va. 
ayer 5215 faye 

$8 See also, Colonie Fibre Company. Inc.. vy. NV. L. R. B., 168 F. 
9d 65 (C.C.A. 2). Contra, Lewis Meer d Co. vy Nel eet 
L. R. R. M. 2093 (C. C. A. 7, November 3, 1947), “on the author- 
itv of wt/imminum Company of America v. National Labor Fela- 
tions Board (1926). iat eeede es CC ALT]. 

* Inasmuch as Section 102 of the Labor Management Relations 
Act. precludes a retroactive application of its terms to make un- 
lawful that which was, prior to its enactment, not an unfair labor 
practice, it is necessary to determine whether the conduct herein 


complained of was violative of the National Labor Relations Act 
prior to its amendment. 
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ferring on * * * all employees the right 


to ‘bargain collectively through representatives 
of their own choosing,’’ as not warranting a 
discharge for activities at an election for such 
choice is so obviously rational that we well could 
be required to accept it under the rule that 
upon ‘‘questions of law the experienced jude- 
ment of the Board is entitled to great weight.”’ 
Medo Corporation v. National Labor Relations 
moan, o21 J. 5. 678,681. * * * weate ot 
the opinion that it is the only interpretation to 
be given the proviso * * * The Board’s 
interpretation, in addition to confirming the 
democratic process in bargaining agency elec- 
tions, prevents the use of the proviso for the 
perpetuation of a particular union’s control of 
the employees once it enters into a closed-shop 
contract with their employer. 


A. The employer’s challenge to the soundness of this Court’s approval of 
the Rutland Court doctrine in the Local 2880 case 

The employer devotes much of its argument to an 
effort to bring into question the soundness of this 
Court’s approval in the Lecul 2880 case (158 F. 2d 
365) of the rationale expressed by the Board in 
Matter of Rutland Court Owners, 44 N. L. R. B. 
587; 46 N. L. R. B. 1040. . In seeking to cast doubt 
upon the legal soundness of the Board’s conclusion 
that the employer committed an unfair labor practice 
by discharging the A. F. L. adherents with knowledge 
that their suspension from membership in the C. I. O. 
was occasioned by their activities on behalf of a rival 
union during a period when it was appropriate to 
seek a redetermination of representatives, the em- 
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ployer repeats in substance the same contentions fully 
and unsuccessfully urged by the employer and the 
contracting union in the Local 2880 case. We do not 
propose to burden the Court with reargument of the 
propriety of the Board’s conclusion which this Court 
upon full consideration described as ‘‘the only inter- 
pretation to be given the proviso of Subsection 8 (3) 
for closed shop contracts’? (Local 2880 case, 158 F. 
2d, at 368). <A few observations will suffice to dis- 
close the fallacy upon which the employer’s argument 
is based. 

The employer’s argument is predicated upon the 
mistaken premise that because the Board was un- 
able, prior to the amendments to the Act, to reach 
the contracting union’s discriminatory conduct in re- 
questing the discharge of rival union adherents under 
a closed-shop contract, the Board was equally power- 
less to reach the employer’s discriminatory conduct in 
acceding to the contracting union’s discharge demands 
notwithstanding the employer’s knowledge of the 
union’s discriminatory purpose. The contention fails 
to perceive and distinguish between the contracting 
union’s wrongful act in requesting the discharge of 
rival union adherents, on the one hand, and the em- 
ployer’s own wrongful act in acceding to the dis- 
charge demands, on the other. ‘The controlling factor 
is the employer’s answerability for its own miscon- 
duct in discriminating against employees. The em- 
ployer’s responsibility is not minimized or extin- 
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euished because of lack of power to reach the 
contracting union’s independent wrongdoing. 

Nor is it sound to contend, as the employer does 
(Emp. Br., pp. 66-67), that the Act prior to its 
amendment did not contemplate the problems arising 
from rival unionism because the division in the Amer- 
ican labor movement between the American Federa- 
tion of Labor and the Congress of Industrial Organ- 
izations did not occur until after the adoption of the 
Act. The Supreme Court in A. F. L. v. N. LD. R. B., 
308 U. S. 401, 411, n. 4, exposed the fallacy of this 
reasoning when it observed: “Congress apparently 
recognized that representation proceedings under § 9 
(c) might wvolve rival unions. The House Com- 
mittee said: ‘Section 9 (c) makes provision for elec- 
tions to be conducted by the Board or its agents or 
agencies to ascertain the representatives of employees. 
The question will ordinarily arise as between two or 
more bona fide organizations competing to represent 
the employees, but the authority granted here is broad 
enough to take in the not infrequent case when only 
one such organized group is pressing for recognition, 
and its claim of representation is challenged.’ H. 
Rep. No. 1147, Committee on Labor, 74th Cong., 1st 
Sess., p. 22.”’ [Emphasis supplied. ] 

The propriety of the Board’s conclusion is con- 
firmed by the retention of employer answerability for 
the wrongful discharge of employees under a union 
security agreement in Section 8 (a) (8) (A) and 
(B) of the Act, as amended. Indeed, Section 8 (a) 
(3) (C) of the final version of the Senate bill which 
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* * 


became the Act specifically provided that: *** 
no employer shall justify any discrimination against 
an employee for nonmembership in a labor organi- 
zation * * * (e) if he has reasonable grounds 
for believing that membership was denied or termi- 
nated because of activity designed to secure a deter- 
mination pursuant to section 9 (c) (1) (A), at 
a time when a question concerning representation may 
appropriately be raised.’”’” Because Section 8 (a) 
(3) (A) and (B) as finally adopted authorized an 
employer to discharge employees under a union se- 
eurity agreement only (1) for failure to acquire 
union membership open to employees upon nondis- 
criminatory terms and (2) for nonpayment of union 
dues and initiation fees, it was unnecessary to retain 
the Senate bill’s specific codification of the interpre- 
tation of the proviso to Section 8 (3) of the Act 
which this Court approved in the Local 2880 case.” 
The significant fact is that employer responsibility 
for wrongful discharges under a union security agree- 
ment was never questioned at any time by Congress. 
B. The employer’s contention that it is placed in the role of a judge of the 
union’s activities 

The employer contends that the Board’s decision 
places the employer in the role of a judge (Emp. Br., 
pp. 10-11, 17-19, 54, 99, 118-120). This same at- 

*°1 Legislative History of the Labor Management Relations 
Act, 1947 (Gov't Print. Off., 1948), p. 238. For legislative com- 
ment see S. Rep. No. 105, 80th Cong., Ist Sess., pp. 21-22; 93 
Cong. Record 1825. 

2 Local No. 2880 v. N. L. R. B.. 158 F. 2d 365, 369 (C. C. A. 9), 


certiorari granted, 331 U.S. 198, dismissed on motion of peti- 
tioner, 332 U.S. S45. 
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tempt to substitute metaphor for analysis was rejected 
by this Court in the Local 2880 case when Local 2880 
in opposing the Board’s position urged that the em- 
ployer was required to ‘exercise a quasi-judicial 
process.’’* The contention evidently stems from 
the employer’s misunderstanding of the effect of the 
Board’s finding of knowledge. Upon the basis of evi- 
dence adduced at the hearing, the Board found, despite 
the employer’s denial, that it knew of the C. I. O.’s 
discriminatory purpose. In so finding, the Board no 
more makes a judge of the employer than does a jury 
make a judge of a holder of a negotiable instrument 
when the jury returns a special verdict that the 
holder knew, at the time he received the instrument, 
despite his denial, that there was an infirmity im it.” 
‘Notice is a fact, the existence of which is to be estab- 
lished by evidence in the same manner as the existence 
of any other fact is established; and actual notice em- 
braces all degrees and grades of evidence, from the 
most direct and positive proof to the slightest circum- 
stances from which a jury would be warranted in in- 
ferring notice.’”’?** As this Court has explained in 
an analogous situation, denial of knowledge, like the 
denial of any operative fact, simply renders its proof 

2 Reply Brief of Local 2880, p. 2: Main Brief of Local 2880, 
Daas 

8 See 4 Williston, Contracts, § 1157 (Rev. Ed. 1936). 

**In re Leterman Becher & Co., Inc., 260 Fed. 548, 547 
(C. C. A. 2), cert. denied. sub nom, Coleman & Co. v. Towas Co., 
250 U. S. 668. Substantial evidence is that quantum of proof 
which is “enough to justify, if the trial were to a Jury. a refusal 
to direct a verdict when the conclusion sought to be drawn from 


it is one of fact for the jury.” .V. Z. R. B. v. Columbian Enamel- 
ing and Stam ping Co., Inc., 306 U.S. 292, 300. 
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difficult “because in the teeth of a denial the proof 
of motive must depend upon acts and circumstances 
which can never be conclusive and when motive is 
attributed to an artificial person it involves probing 
the intent of all the officers concerned.’’* Where, 
as here, knowledge is a prerequisite for charging a 
person with liability for conduct, the Board’s refusal 
to eredit the denial of knowledge, because of circum- 
stances which make the truth of the disclaimer im- 
probable, does not transform the unbelieved witness 
into a judge. It represents rather an unimpeachable 
exercise of a traditional function of any trier of faet. 

Nor does the Board’s decision, as the employer ap- 
pears correlatively to contend, place upon the em- 
ployer an implicit burden to seek out information. 
An employer is not required before complying with 
a discharge demand under a closed-shop agreement to 
conduct an investigation, to delve into the union’s 
books and policies, or to police the union’s conduct 
of its internal affairs.” But the disregard of the plain 
import of the facts of which the employer is apprised, 
or as the Board put it, the failure to make a “‘bona 
fide effort to evaluate all the evidence before it’”’ (R. 
I, 79), can hardly serve to relieve the employer of 
its responsibility under the Act to desist from dis- 

*NV.L.R. B. vy. Pacifie Greyhound Line, Inc., 91 F. 2d 458, 459 
(C. C, A. 9), modified on other erounds, 303 U. S272) 

** Contentions to that effect were made to and implicitly re- 
jected by the Supreme Court in Wallace Corp. v. N. L. R. B.. 323 
U.S. 248 (Employer’s Br., pp. 52-54); were made to and im- 
plicitly rejected by the Circuit Court of Appeals of the Second 
Circuit in V. Z. RP. B. v. American White Cross Laboratories, 
Inc., 160 F. 2d 75 (C. C. A. 2) (Employer’s Br., pp. 8-5); were 
made to and implicitly rejected by this Court in the Zocal 2880 
case (Employer's Br., pp. 6, 19-20). 
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criminatory practices. To sanction an employer's 
adoption of a “‘see no evil, hear no evil, speak no 
evil’’ attitude would be to stultify a salutary principle 
designed to protect the employees’ right to choose 
and change representatives by imposing upon it an 
unworkable standard of employer knowledge.’ Surely, 
it is old law that a person ‘‘has no right to shut his 
eyes or ears to the inlet of information,’’ and then 


ee oe) Bs 


claim in good faith that he is ‘‘without notice. 


II 


The Board’s finding that the employer knew of the C. I. O.’s 
iscriminatory purpose when it acceded to the C. I. O.’s re- 
quest to discharge, and when it refused to reinstate, the 
thirty-seven named employees is supported by substantial 
evidence 


Under the Rutland Court doctrine an employer 
is responsible for the wrongful discharge of employees 


“7 Tt may be noted that Section 8 (a) (3) (B) of the Act. as 
amended, provides that under a union-shop contract “no em- 
ployer shall justify any discrimimation against an employee for 
nonmembership in a labor organization * * * 7f he has rea- 
sonable grounds for believing that membership was denied or 
terminated for reasons other than the failure of the employee to 
tender the periodic dues and the initiation fees uniformly re- 
quired as a condition of acquiring or retaining membership.” 
(Emphasis supplied.) In referring to this provision. the Senate 
Report on the bill which became the Act, as amended, stated, “The 
tests provided by the amendment are based upon facts readily 
ascertainable and do not require the employer knowledge under the 
internal atfairs of the union.” 3S. Rep. No. 105, 80th Cong., 1st 
Sess.. p. 20. This standard of employer knowledge under the 
amended Act appears to be less exacting than that which the 
Board required in this case in the interpretation of the proviso 
to Section 8 (3) of the Act prior to its amendment. See pp. 
42-43, infra. 

8 Simmons Creek Coal Company v. Doran, 142 U.S. 417, 487, 
quoting from Virginia Court of Appeals in Burwell’s Admr’s v. 
Fauber, 21 Gratt. 446, 463. — 
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pursuant to a closed-shop agreement only when the 
employer is shown to have knowledge that the in- 
cumbent union disqualified the employees from good 
standing and demanded their discharge for activities 
on behalf of a rival union.” In the Local 2880 ease, 
this Court anticipated that ‘‘Employers well may be 
perplexed by border-line cases of fact as to whether 
their employees’ dismissals from a closed-shop union 
are for such electioneering for a rival union or for 
some of many other union reasons warranting their 
dismissal * * *’’ (158 F.2d, at 369). “h@s@niieaien 
this ease is whether or not the employer knew when 
it acceded to the C. L. O.’s demands that the C. I. O. 
requested the discharge of the thirty-seven named 
employees because of their rival union activity. 

The complexity or simplicity of this fact determina- 
tion does not of course change the duty of the Board 
and the courts in relation to it. This relationship 
has been aptly stated by this Court in N. ZL. R. B. v. 
Reeves Rubber Co., 153 F. 2d 340, 342 (C. C. A. 9): “It 
would serve no purpose to collate the unbroken line of 
expressions by the Supreme Court of the United States 
and every one of the United States Circuit Courts of Ap- 
peals, including this Circuit, that the Labor Board tries 
the facts and the reviewing court goes into facts only to 
find whether or not, as a matter of law, there is sub- 

” The Board has developed a standard of employer knowledge 
by case to case adjudication. Requisite knowledge has been 
deemed lacking as an appropriate basis for employer liability in 
Matter of Diamond T. Motor Co., 64 N. L. R. B. 1225, and Matter 
of Npicer Manufacturing Corp. 70 N. L. R. B. 41. For recent 
cases where it has been deemed suflicient, see Afatter of E. L. 


Bruce Co., 73 N. Li. R. B. 992. and matter of Durasteel Co., 73 
No RK. Batik 
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stance to the evidence upon which the Board has made 
its findings.’’* As in the Reeves case, so here, the 
record wholly justifies the conclusion that ‘‘there is 
quantity enough of relevant and competent evidence, 
if believed, to support the Board’s findings. The 
Board’s findings are conclusive to the effect that it 
did believe such evidence. Unless the evidence is so 
improbable upon its face as to the negative belief 
or so inconsistent as to destroy its credence, no error 
of law can be decreed by this reviewing court. The 
evidence given in the case upon which the Board based 
its findings cannot be characterized as either improb- 
able beyond belief, or inconsistent to the point of 
destroying its eredence’’ (153 F. 2d, at 342). 


30 As is apparently conceded by the employer (Emp. Br., p. 92), 
the amendments to the Act, in changing the language of Section 
10 (e) from, “The findings of the Board as to the facts, 1f sup- 
ported by evidence, shall be conclusive,” to, “The findings of the 
Board with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive,” 
make no material change in the applicable standard of judicial 
teview, iV... 6.¥. Austin Oo., 165 F. 2d 592, 595 (C.C. A. 7); 
Cf. VV. £. R. B.v. Sandy Hill Tron & Brass Works, 165 F. 2d 660, 
663 (C. CLA. 2); 4. £. ft. B. v. Caroline Wilts, Pne., 167 BW. 2d 212, 
13 (C, GeA. 5). 

31The employer, quoting from A. /. Staley Mfg. Co. v. 
N.L. &. B., 117 F. 2d 868, 878 (C. C. A. 7), contends that “while 
the report of the examiner is not binding on the Board,” where, 
as here, the Board “reaches a conclusion opposed to that of the 
examiner, * * * the report of the latter has a bearing on the 
question of substantial support and materially detracts there- 
from” (Emp. Br., p. 92). However, a trial examimer’s report, 
in whatever posture, is recommendatory only, and can neither en- 
hance nor detract from the conclusiveness of the Board’s findings 
of fact. WV. LZ. BR. B. v. Security Warehouse & Cold Storage Co., 
126 F. 2d 829, 830-831, 884 (C. C. A. 9); ¥. £. RB. B. vy, Laister- 
Kaufman Arreraft Corp., 144 F.2d 9,16 (C.C. A. 8), V. 2. Rk. B. 
v. Blatt, 143 F. 2d 268, 272, and n. 11 (C.C. A.3). 
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A. The evidence showing knowledge 


It is undisputable that the C. I. O.’s purpose in 
securing the discharge of the stewards and the com- 
mitteemen, in precluding their reemployment upon 
application, and in securing the discharge of the 
twenty-eight additional employees, was to stifle the 
movement to displace it as the bargaining repre- 
sentative. The relevant inquiry is whether, in acced- 
ing to the C. T. O.’s demands, the employer was aware 
of the C. I. O.’s purpose. The employer’s knowledge 
of reports given directly to it by employees threat- 
ened with discharge by the C. I. O. for their advocacy 
of the A. F. L., its knowledge of the open and wide- 
spread retaliatory campaign conducted by the C. I. O., 
and its knowledge of other circumstances demonstrat- 
ing the C. I. O.’s discriminatory purpose could not 
fail to apprise the employer of the C. I. O.’s aim. In 
concluding that the employer ‘‘knew of the C. I. O.’s 
reason for demanding the discharges,’’ the Board 
summarized the pertinent facts as follows (R. I, 
76-78) : 

Thus, several employees reported to manage- 
ment representatives that the C. I. O. was 
threatening them with discharge under the 
closed-shop contract for rival union activity; 
and the C. I. O.’s campaign along this line, 
both orally and by written leaflets, was open 
and widespread. Moreover, the [employer’s] 
knowledge is further shown by its refusal to 
accede to the C. I. O.’s request for the dis- 
charge of what it apparently deemed to be too 
large and obvious a number of anti-C. I. O. 
employees. It is true that the [employer] was 
not in possession of all the facts prior to the 
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first and second groups of discharges. Before 
the discharge of the comimitteemen at the ter- 
mination of the strike on August 3, 1945, how- 
ever, the [employer] learned of the C. I. O.’s 
plan to use its closed-shep contract to remove 
its opponents, for when C. I. O. Vice Presi- 
dent Heide discovered the anti-C. I. O. activ- 
ity of the committeemen, he baldly told two 
management representatives, Vice President 
Railey and Superintendent Altman, that the 
commiteemen were thereupon being suspended. 
And before the discharge of the stewards the 
[emplover} must have learned of their anti- 
C. I. QO. activity, for it is unreasonable to sup- 
pose that it would have agreed to the request 
made by one of them to shut down operations 
in order to enable working employees to attend 
a meeting the stewards planned to hold with- 
out ascertaining the reason for the meeting. 
Moreover, the [emplover], when it refused the 
reinstatement application of these two groups 
of discharged employees on August 17, 1945, 
was clearly apprised of the nature of the dis- 
missals by the formal charges of discrimination 
which the A. F. of L. had filed with the Board. 
Finally, Labor Relations Director Wood ad- 
mitted at the hearing, without making any dif- 
ferentiation among the various groups of dis- 
charges and refusals to reinstate, that he 
thought one of the reasons for the C. I. O.’s 
action was the complainants’ anti-C. I. O. 
activity. 

Consideration of the interrelated events preceding 

the discharges and the denials of reemployment con- 


clusively supports the Board’s conclusion. 
804666—48——_4 
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The movement to oust the C. I. O. as the bargaining 
representative came into being after a six-month 
period of steadily growing employee unrest and dis- 
satisfaction with the C. I. O. Apart from the em- 
plover’s general awareness of the state of employee 
opinion in the plant (supra, p. 16, n. 9), the plant 
stewards frequently reported their discontent with 
the C. I. O. officials to the employer. Only four days 
before the execution of the extension of the closed- 
shop agreement on July 24, a steward warned Vice 
President Railey of impending labor troubles at the 
plant. It was against this background of known em- 
plovee disquiet that Superimtendent Altman, upon 
seeing the notice of the first anti-C. I. O. meeting to 
be held on July 30, reported it to Labor Relations 
Director Wood when asked by him ‘if anything un- 
usual had happened.’’ It was against this back- 
ground, too, that Luchsinger, a steward, and Olsen 
obtained Superintendent Altman’s agreement to shut 
down the plant for two hours in order to afford the 
night-shift emplovees an opportunity to attend the 
meeting. That so important an’ interruption in pro- 
duction, apparently unprecedented, would be au- 
thorized to facilitate an employees’ meeting without 
managerial ascertainment of its purpose is, to say 
the least, highly unlikely. The relationship between 
this prospective meeting, designed to Jay the ground- 
work for displacement of the C. I. O. as bargaining 
agent, and the prompt request by the C. I. O. for the 
discharge of the five stewards who were its moving 
force, is patent. 
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Immediately following the suspension and _ dis- 
charge of the five stewards for their part in planning 
the anti-C. I. O. meeting, a C. I. O. leaflet was widely 
distributed throughout the plant warning the en 
ployees against attendance at this ‘illegal meeting 
= * * called by certain emplovees now under sus- 


pension * * * 


at the risk of losing membership 
and employment.’’ Vice President Railey acknow!l- 
edged that the plant was ‘tin a state of turmoil.”’ 
Notwithstanding the C. I. O.’s warning, most of the 
employees attended the meeting and voted to form 
a new labor organization as well as to seek the rein- 
statement of the stewards who were leading the in- 
surgent movement. Promptly the next morning, the 
committeemen requested Vice President Railey to re- 
instate the stewards. They informed him that a tele- 
gram had been dispatched, which Railey received dur- 
ing the conference, advising him of the employees’ 
desire to replace the C. I. O. as bargaining repre- 
sentative. Vice President Railey conceded that ‘‘it 
became quite apparent,’’ during the interchange be- 
tween the committeemen and the C. I. O. officials at 
this meeting, ‘‘that there was a schism developing in 
the ranks of the C. I. O.’’ Indeed, on this very ocea- 
sion, striking its second blow against the leadership 
of the insurgent movement, the C. I. O. notified the 
employer of the suspension of the committeemen. 
Concurrently, with the suspension of the commit- 
teemen, another C. I. O. leaflet was widely distributed 
throughout the plant warning the employees that 
aligmment with ‘Sherman-Marshall-Lundeberg & 
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Co.,”’ who were the stewards and committeemen, 
would bring summary dismissal under the closed-shop 
contract. That same afternoon, a second anti-C. I. O. 
meeting was held, again attended by most of the em- 
ployees, at which Vice President Railey, who had 
been invited to speak, sought to persuade the em- 
ployees that the closed-shop agreement gave him no 
alternative but to discharge the stewards. Railey’s 
attendance and speech at this meeting, at which the 
temper and object of the employees was patent, ne- 
gates belief that he was unaware of the C. I. O.’s 
purpose. Railey’s explanation failed to satisfy the 
employees, and, protesting the high-handed dispatch 
of their leadership, they refused to return to work 
for two and one-half days, a work stoppage which 
afforded the employer dramatic realization of the 
depth of the employees’ desire to change bargaining 
representatives. 

On August 3, after affiliation with the A. F. of L. 
had been completed at a third anti-C. I. O. meeting, 
all the employees returned to work with the exception 
of the stewards, who had been previously discharged, 
and the committeemen, who had been told the day be- 
fore by the employer that their employment was 
terminated because of their suspension by the C. I. O. 
The collocation of events between July 30 and August 
2, during which the intensity of the rift between the 
C. I. O. and the employees was dramatically manifest, 
ending with the definitive termination of the employ- 
ment of the stewards and committeemen on August 3, 
could scarcely have left the employer with doubt as to 
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the C. I. O.’s discriminatory purpose when it complied 
with the C. I. O.’s discharge demands. 

Whatever doubt the employer may have entertained 
concerning the C. I. O’s reason for the suspension 
of the stewards and the committeemen was dissipated 
by events occurring prior to August 17 when the stew- 
ards and committeemen applied for and were denied 
reemployment. In the interim between August 3 and 
August 17, as the employer knew, the A. F. L. invoked 
the Board’s election machinery as well as its proc- 
esses for the redress of unfair labor practices. The 
A. F. L.’s petition for investigation and certification 
of representatives was filed on August 3, an informal 
conference attended by the employer, the A. F. L., 
and the C. I. O. pertaining to it was held at the 
Board’s regional office on August 8, and notice of 
formal hearing was received by the employer on 
August 17. Electioneering by both unions was flour- 
ishing, and the tenor of the C. I. O.’s retaliatory 
campaign was plain. Moreover, the first of the re- 
ports from threatened employees had been received 
by the employer’s officials on August 13, and em- 
ployee Zulaica, in complaining of the attempt by the 
C. I. O. to intimidate him, was advised by Assistant 
Superintendent Stanberry to the effect: “I think all 
your trouble is because you are wearing those buttons. 
If you take them off, you won’t have that trouble, see. 
You can keep that in your heart and take your buttons 
off. They could never take that out of your heart 
if you wanted to go into another union” (supra, 
p- 18). Finally, Labor Relations Director Wood ad- 


48 


mitted at the hearing, without making any differentia- 
tion among the various groups of discharges and re- 
fusals to reinstate, that he thought one of the reasons 
for the C. I. O.’s action was the anti-C. I. O. activity 
of the A. F. L. adherents (R. I, 78; R. IL, 737); 
Accordingly, the suspension of the stewards and com- 
mitteemen by the C. I. O. because of their leader- 
ship of the movement to oust the C. I. O. as bar- 
gaining representative was known to the employer. 
Its refusal to reemploy them on August IT, knowing 
that their suspension by the C. I. O. was actuated by 
their protected activity on behalf of the A. F. L., is 
unambiguously within the rule ‘‘that discrimination 
in Inring is twin to discrimination in firing’’ and the 
Board is empowered ‘‘to restore to a man employment 
which was wrongfully denied him.’’? Phelps-Dodge 
Corporation v. N. L. R. B., 313 U. 8. 177, 187-188; 
N. L. Rk. B. v. Security Warehouse & Cold Storage 
Co., 186 F. 2d 829, 833-834 (C. C. A. 9). The Board’s 
conclusion that the stewards and committeemen were 
refused reinstatement by the employer with knowledge 
that they were denied employment because of their 
protected activities on behalf of a rival union is plain- 
ly proper (R. I, 78, 79). 

it was against this fully developed pattern of 
retaliation that the employer, in addition to the termi- 
nation of the employment of the stewards and the 
committeemen as leaders of the insurgent movement, 
acceded to the C. I. O.’s request to discharge the 
twenty-eight additional employees. Having  elimi- 
nated the. leadership, the C. I. O. sought to stifle 
the employees” rival union activity by striking a blow 
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against the main body of the insurgent movement. 
The C, I. O.’s principal thrust fell on August 31 and 
September 1 when twenty-four of the twenty-eight 
employees were discharged. The remaining four dis- 
charges on September 5, 7, and 11 were part of the 
same retaliatory pattern. 

This pattern left little to the crafredinetfian. Its 
design was manifest in the hectic organizational 
period between July 30 and August 3 during which 
most of the 313 employees struck in protest against 
the C. I. O.’s discriminatory action (supra, pp. 10, 12- 
13) ; it was manifest m the C. I. O.’s retaliatory cam- 
paign epitomized in its widely circulated August 22 leaf- 
let, ‘‘Any Peet’s employee reported as trying to bolt the 
C. I. O. and join the A. F. L. or wearing an AFL 
button, will be taken off the job’’ (supra, pp. 16-17) ; 
it was manifest in ©. I. O. threats to individual 
A. F. L. adherents which were reported to the em- 
ployer (supra, pp. 17-19). Moreover, the C. I. Q.’s 
extravagant request on August 30 that seventy em- 
ployees be discharged, upon the omnibus, but trans- 
parent, ground that they were not in ‘‘good standing,”’ 
was of necessity a demonstration to the employer of 
the C. I. O.’s discriminatory purpose since it was 
explicable on no other basis (supra, p. 18). Indeed 
during the turbulent session on September 1, when 
the discharge of eighteen employees was effectuated, 
the C. I. O. was directly accused of retaliatory tactics 
by the A. F. L. adherents, and Labor Relations Di- 
rector Wood in effect confessed managerial knowl- 
edge of the C. I. 0.’s discriminatory purpose when 
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he said, “‘If you had kept this quiet about the AFL this 
wouldn’t have happened to you”’ (supra, p. 22). In 
the hght of these circumstances, to conclude that the 
employer did not know the C. I. O.’s punitive purpose 
would be to ascribe to the employer’s officials a degree 
of credulity in the conduct of ordinary affairs to 
which experienced businessmen are not customarily 
addicted. 

The employer’s conduct in acceding to the C. I. O.’s 
discharge demands, inexplicable upon the basis of 
lack of knowledge of the C. I. O.’s discriminatory 
purpose, is wholly consistent with the different hy- 
pothesis which it urges in its brief to exeulpate itself 
(Emp. Br., pp. 14, 46, 47-48, 116-117). Its course 
of action was predicated upon the rigid assumption 
that its closed-shop agreement imposed upon it an 
inflexible obligation to abide absolutely by the C. I. O.’s 
demands. The employer’s representation to dis- 
charged employees between July 30 and September 
11 was a consistent plea that under the closed-shop 
agreement it had no alternative but to dismiss them 
upon demand. (R. ILI, 726-727; supra, pp. 8, 11, 12, 20, 
22.) This erroneous legal theory held out to the em- 
ployer the possibility that it could avoid its duty under 
the Act by counter-poising to it an exaggerated duty 
under its closed-shop agreement, and thus render ir- 
relevant its knowledge that the C. I. O.’s request for 
the discharge of the employees was based on the 
C. I. O.’s desire to punish the employees for engag- 
ing in activities to replace it as the bargaining repre- 
sentative. The employer’s reliance upon this mis- 
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taken view of the law explains its indifference to its 
knowledge of the C. I. O.’s discriminatory purpose, 
but it does not serve to relieve the employer from 
answerability for its acts. It is elementary that a 
mistake of law does not shield the wrongdoer from 
the consequence of its unlawful conduct.” Accord- 
ingly, the Board’s conclusion that the employer ‘‘dis- 
charged and refused to reinstate the complainants in 
violation of Section 8 (1) and (3) of the Act” is 
folly warranted Ch. I, 79). 


B. The employer’s contentions 


An analysis of the reasons suggested by the em- 
plover to discount the Board’s conclusion that the 
employer knew of the C. I. O.’s discriminatory pur- 
pose serves to confirm the propriety of the Board’s 
finding. 

I. The employer’s asserted reliance upon the telegram of July 31 as an act 
of withdrawal from the C. 1. 0. 

The employer contends that the telegram it re- 
ceived from the insurgent employees on July 31, dur- 
ing the conference at which the reinstatement of the 
stewards was urged, notifying it ‘‘of action taken 
by more than 200 employees of Colgate Palmolive 
Peet Co. all being former members ILWU 1-6 and 
being more than 50 percent of total employees have 
withdrawn and severed relations with LLWU-6 as 
collective bargaining agent’? (supra, p. 10), consti- 


(x) 


2 Restatement, Restitution, § 7, Comment a: “Whether or not 
considered to be a fact, a rule of law is unlike other facts in that 
a person who does an act which otherwise would be unlawful is 
ordinarily not excused from lability because of a mistaken belief, 
however reasonable, that his act is rightful.” 
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tuted a withdrawal of membership from the C. I. O. 
by the A. F. L. adherents and was accordingly a 
valid ground for discharge under the closed-shop 
agreement (Emp. Br., pp. 4, 14, 38-59, 40, 103-104). 
As this Court noted in a comparable situation, ‘‘the 
Board felt, and we think justifiably, that this claim 
of motivation is a palpable afterthought. [The tele- 
eram was] confessedly not assigned as a ground for 
[the] discharge[s] at the time [they] occurred, nor 
[was it] mentioned as a motivating factor in [the 
employer’s| answer filed in the proceeding.’’ JWWells, 
Inc. v. N. L. R. B., 162 F. 2d 457, 459 (CCR 

The C. I. O. at no time treated the telegram as 
an effective withdrawal from membership in_ the 
C. I. O., and at no time represented to the employer 
that its request for the discharge of the A. F. L. 
adherents was based on the telegram as an act of 
withdrawal from membership. Its formal represen- 
tations contained m its letters to the employer re- 
quested the discharge of named employees hecause 
they had been ‘ 
ing a trial before a C. I. O. tribunal npon charges 
filed against them (R. IIT, 846-847, 784-785, 792- 
793). [Italics supplied.] As is apparent, the 
C. I. O. could not consistently maintain, and the em- 
ployer cannot reasonably assert that it believed, that 
the employees were not members of the C. L O., 
but that the C. I. O. at the same time asserted juris- 
diction over them for the purposes of trial. 

The telegram speaks of ‘‘more than 200 employees”’ 
and “‘more than 50 percent of total emplovees.’’ The 


‘suspended from membership”? pend- 
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disparate selection of a minority of these employees 
for discharge emphasizes that the telegram as an 
ostensible act of withdrawal from the C. I. O. played 
no part in the discharge demands. Moreover, the 
suggested construction glosses over the phrase read- 
ing ‘severed relations with I. L. W. U.-6 as collec- 
tive bargaining agent.’’ [Italics supplied.] This is 
the key to the interpretation of the telegram and 
indicates the meaning which was ascribed to it by all, 
including the employer and the C. I. O. Its purport 
and intent, and the employer so understood it, was 
to express the desire of a majority of the employees 
to replace the C. I. O. as bargaining representative. 
As explained by Committeeman Sherman in his testi- 
mony: ‘‘It was not the intent of the telegram to seg- 
regate individuals as discontinuing affiliations with 
the C. I. O. The intent of the telegram was that we 
were discontinuing the bargaining agency, forming 
em@umemecroup, | (iv. Il, 399). 

The Board correctly concluded (R. I, 78, n. 8): 
“As for the complainants’ withdrawal from the 
C. I. O., which would ordinarily entitle the [employ- 
er| to discharge them in view of the closed-shop con- 
tract, it will be observed that the C. I. O. did not 
accept their withdrawals nor is there any evidence 
that the [employer] discharged them or rejected the 
reinstatement application of the stewards and the 
committeemen for that reason. On the contrary, the 
[employer’s| answer and evidence show beyond dis- 
pute that the [employer] acted because of the com- 
plainants’ suspension by the C. I. O. pending deter- 
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mination of charges of anti-C. I. O. activity, and that 
the attempted withdrawals played no part therein. 
Apparently the significance of the ‘withdrawals’ 
occurred to the [employer] for the first time in its 
brief to the Trial Examiner after the close of the 
hearing.”’ The employer’s belated effort to imbue 
this inartistically drawn telegram with significance 
which it does not possess injects into the proceedings 
an issue which does not exist. 

2. The employer's asserted inability to distinguish between legitimate and 

discriminatory C. 1. O. purposes 

Taking for its text a statement which appears in 
the original charge filed in this proceeding alleging 
the discriminatory dismissal of the stewards and com- 
mitteemen ‘‘because of their refusal to adhere to pol- 
icies of Warehouse Union Local 1-6 I. L. W. U.,”’ 
(R. I, 93), the employer contends that it was unable 
to determine whether the C. I. O.’s discharge demands 
were motivated by the refusal of the A. F. L. ad- 
herents to conform to C. I. O. policies or by the desire 
of the A. F. L. adherents to effect a change in bar- 
gaining representatives (Emp. Br., pp. 48-49, 106- 
107, 4, 25-27, 43, 44-46, 47, 54-55, 85-87, 93-94, 110- 
111, 120-123). 

In considering this contention, it is necessary care- 
fully to distinguish between the failure of employees 
to conform to valid rules of conduct required by the 
contracting union and the failure of employees to 
agree with the policies underlying those rules which 
leads them to take action to displace the contracting 
union. The desire of employees to change bargaining 


aT9) 


representatives does not arise in vacuo. It is hot- 
tomed on disagreement with the incumbent concern- 
ing the way in which to promote and manage union 
policies. Those policies may relate to wage and hour 
issues, day-to-day administration of the collective 
bargaining agreement, attitudes towards racial issues, 
participation of unions in politics, or any of the mani- 
fold problems which are the concomitants of con- 
temporary trade unionism. The genius of democratic 
institutions, of which trade unions are one aspect, 
rests on the interchange of ideas free from re- 
prisal and their submission for decision to the elec- 
toral process. It is a meaningless contradiction in 
terms to grant employees the right to change repre- 
sentatives, but to deny them the right to disagree with 
the incumbent concerning the policies upon which 
an intelligent change must be predicated. The neces- 
sary coneomitance of the two is obvious. ‘The 
freest of open advocacy of the divergent views of the 
voters,’’ to which this Court gave eloquent expres- 
sion in the Local 2880 case (158 F. 2d, at 369), re- 
quires the freest of open advocacy upon meaningful 
issues. And in effectuating these views, the taking 
of action by emplovees to displace the contracting 
union may not, under the guise of failure to con- 
form to the contracting union’s rules, be made the 
subject of disciplinary measures. 

We turn then to the record to evaluate the self- 
serving testimony of the employer's officials as to the 
information they had that the stewards, the com- 
mitteemen, and the twenty eight additional employees 
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failed to conform to C. I. O. policies. In doing so, 
it is necessary to guard against the easy assumption 
that this information in fact beclouded the indisput- 
able C. I. O. purpose of punishing employees for 
daring to oppose it. In contrast to the unwillingness 
of the employer’s officials to testify that they knew 
the patent fact that the C. I. O. was abusing the 
closed-shop contract in order to suppress opposition 
to it, they were ready to testify that they knew of 
other facts which they were ostensibly unable to 
identify as inseparable from the C. L. O.’s suppres- 
sive purpose. This question of sheer fact has been 
correctly resolved against the employer by the Board’s 
decision. 

Taking the testimony of the employer’s officials at 
face value and in its best light, they knew (1) that 
at scattered intervals over a period of at least a year 
prior to the suspension of the stewards, there had 
been some disagreement between the C. I. O. officials 
and the stewards concerning the administration of 
the contract and the manner in which certain indi- 
vidual grievances were to be processed, and that there 
had been some dispute between them concerning the 
implementation of the C. I. O.’s political action pro- 
gram and its nondiscriminatory racial policy (R. 
II, 561, 725-726, 763-768) ; (2) that in protest against 
the discharge of the stewards, the committeemen 
planned a work stoppage in contravention of the war- 
time no-strike pledge of organized labor (R. ITI, 725) ; 
(3) that the twenty-eight additional employees partici- 
pated in the work stoppage (R. III, 677); and (4) 
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that the daily press reported that the work stoppage 
involved in part a dispute over the C. J. O.’s non- 
discriminatory racial policy (R. II, 533, 562-563, R. 
III, 678, 702). This information did not cbseure the 
C. I. O.’s purpose. Rather, it forcibly demonstrated 
its oppressive character. 

Disagreement between the stewards and the C. I. O. 
officials extending over a year concerning union mat- 
ters did not precipitate a request for discharge wntil 
the stewards took steps to change the bargaining 
representative, It was therefore not the fact of dis- 
agreement, but the fact of effective steps to implement 
it, which caused the suspension of the stewards. To 
assume that the employer’s officials failed to recognize 
the plain import of this fact is to assume that they 
‘Jack capacity for making rational connections.’’ * 

As to the information that the committeemen 
planned a work stoppage to protest the discharge of 
the stewards, it appears that the employer’s officials 
did not even know, during the morning of July 31, 
when the committeemen were ordered discharged by 
the C. I. O. beeause of their suspension, that a work 
stoppage was contemplated (R. II, 409-410; R. III, 
673). Consequently, upon this occasion, the em- 
ployer’s officials could not have acted upon the as- 
sumption that the suspension of the committeemen was 
eaused by the planning of a then unknown work stop- 
page. Without doubt the employer’s officials learned 
of the planned work stoppage shortly thereafter, but 
the effect of this knowledge was dramatically to em- 


83 Thomas v. Collins, 323 U.S. 516, 535. 
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phasize to them the extent of the employees’ revolt 
against the efforts of the C. I. O. to nip in the bud 
their movement to change representatives by striking 
at the leadership. It was plainly evident that if the 
C. I. O. were concerned with avoiding the work stop- 
page qua work stoppage the simple expedient would 
be to permit the reinstatement of the stewards who 
had done no more than exercise their legal right to 
seek a change of representatives. 

As to the discharge of the twenty-eight additional 
employees one month after their participation in the 
work stoppage in which most of the 313 employees 
partook, their disparate selection for discharge could 
not for a moment have been attributed to a belated 
desire by the C. I. O. to vindicate a breach of the no- 
strike pledge which it had itself provoked. The em- 
ployer’s officials could not reasonably be presumed. to 
have attributed the discharge of the twenty-eight ad- 
ditional employees to the C. I. O.’s interest in avoiding 
interruptions to war work when the C. I. O. itself had 
caused the permanent removal of thirty-seven em- 
ployees and had unsuceessfully attempted the removal 
of seventy emplovees. Indeed, in refusing to aecede 
to the C. I. 0.’s request on August 30 to discharge 
the seventy employees, the employver’s Labor Relations 
Director, Wood, himself stated to the C. I. O. official: 
“This thing has gone too far. You are getting too 
many people involved here. Why, the first thing you 
know, if this keeps on, we will be shut down”’ 
(supra, p. 18). 

Finally, the racial issue, like the wage issue, what- 
ever its merits, is but part of the fabric of issues which 
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forms the substantive basis for the desire of emplovees 
to change representatives. In short, unless complete 
lack of ordinary understanding upon the part of the 
emplover’s officials 1s assumed, they recognized of 
necessity that the so-called legitimate reasons for the 
requested discharge of the A. F. L. adherents were not 
the factors which induced the C. I. O.’s demands, and 
that the work stoppage dramatically revealed the deep 
rift between the emplovees and the C. I. O. official- 
dom. As this Court has held, ‘‘The existence of some 
justifiable ground for discharge is no defense if it 
Was not the moving cause.’’ Wells, Inc.v.N. L. BR. B., 
162 F. 2d 457, 460 (C. C. A. 9). The employer knew, 
in acceding to the C. I. O.’s discharge demands, that 
the ‘‘moving cause’’ was discriminatory. 

In any event, assuming it can be said m this case 
that the emplover was persuaded that the C. I. O. 
acted from both proper and improper motives in re- 
questing the discharge of the A. F. L. adherents, the 
legal consequences are no different than if the em- 
ployer knew, as is the fact, that the sole reason for 
the C. [. O.’s request was the rival unionism of the 
A. F. L. adherents. The necessity for this conclusion 
is apparent from a consideration of the practical 
nnpossibility of disentanglinge legitimate from ille- 
gitimate motives where both are concurrently opera- 
tive in impelling a course of conduct, and determin- 
ing whether one without the other would have been 
sufficient to induce the proscribed behavior. Unlawful 
motivation 1s nonetheless unlawful because accom- 
panied by factors which by themselves would not fall 
“under interdiction. It is not consonant with sound 


concepts of legal responsibility to leave the victims 
804666—48——5 
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of oppressive conduct without the statutory remedy 
beeause the wrongdoer has been sufficiently ingenious 
to adumbrate his illegal conduct with equivocal law- 
ful considerations. The Second Cireuit, confronted 
with this precise issue in the American White 
Cross Laboratories case, supra, succinctly concluded: 
“Nor is it pertinent that, to the company’s knowl- 
edge, there were other grounds for the discharge re- 
quest.”’ 160 F. 2d, at 77-78. This accords with es= 
tablished practice.” 
3. The employer’s asserted confusion because the C. I. O. requested the 
discharge of many but not all A. F. L. adherents 

The employer contends that 1{ was unable to as- 
certain the C. I. O.’s purpose because there were other 
employees, apart from those whose discharges were 
requested, who were electioneering on behalf of the 
A. F. L. whom it is said the C. IL. O. did not molest 
(Emp. Br., pp. 52-53). The employer chooses to 
forget that it itself blocked a clean sweep by refus- 
ing to accede to the C. I. O.’s request for the dis- 
charge of seventy employees on August 30. Nor is 
it exacting to infer, upon the discharge of better 
than ten percent of the working force for A. F. L. 


*Y.L. Rh. B.v. Remington-Rand, Inc., 94 F. 2d 862, 872 (C. C. 
A. 2), cert. denied, 304 U. S. 576: Butler Bros. v. N. L. R. B., 184 
F. 2d 981, 985 (C.C. A. 7), cert. denied, 320 U.S. 789; Kansas City 
Power & Light Co. v. N. L. &. B., 111 F, 2d 340, 349 (C. C. AL 8); 
Cupples Co. Mfrs.v. NIL. &. B., 106°¥. 2d 100, 117 (C. CAR 
Matter of Lone Star Gas Co., 52 N. L. R. B. 1058, 1060; Matter of 
United Dredging Co., 30 N. L. R. B. 739, 766, note 24; Matter of 
Dow Chemical Co., 18 N. L. R. B. 998, 1023, enforced, 117 F. 2d 
455 (C. C. A. 6); Matter of Consumer’s Research, Inc.,2 N.V. . 
R. B. 57, 73; cf. V. ZL. R. B. v. Gluek Brewing Co., 144 F. 2d 847, 
857 (C.C. A. 8). 
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adherence, that the employer recognized mayhem for 
mayhem although the victim was only partially dis- 
figured.” 

IlJ. The period during which the employees undertook their 


rival union activities was appropriate for a redetermina- 
tion of bargaining representatives 


Apart from the question of the employer’s knowl- 
edge of the contracting union’s discriminatory pur- 
pose, the Rutland Court doctrine requires that the 
employee's rival union activities, in order to be pro- 
tected, must occur at a period during which it is 
appropriate to seek a redetermination of representa- 
tives. Upon this aspect of the case, there is no dis- 
pute as to the soundness of the Board’s conclusion 
that the rival unionism of the A. F. L. adherents 
occurred during a protected period. 

The Board found the closed-shop agreement (supra, 
p. 5) to have been validly entered into in conformity 
with the proviso to Section 8 (3) of the Act (R. J, 
69). The Board concluded, however, that, by virtue 
of the indefinite term of the contract, the employees 
undertook to oust the C. I. O. as their bargaining 
representative at a period during which it was appro- 
priate to seek a redetermination of representatives 
(R. I, 75, 54-55). As the Board succinctly stated, 
in directing the election to resolve the question of 
representation raised by the A. F. L. as a result 
of the rival union activity in this case: ‘‘Neither the 

SCien. 2B. y. Lurury, Inc., 123 F. 2d 106, 108-108. (CaC. 
me); /ripler Screw Co.v. N. L. &. B., 117 F.2d 858, 861 (C. CA. 


6);V.2.R. B.v. Aladdin Industries, Inc., 125 F.2d 377, 584 (C. C. 
aA. 7), cert. denied, 316 U.S. 706. 
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original nor supplemental contracts contain a definite 
termination date. In view of its indefinite dura- 
tion and the fact that it has been in force for at 
least 1 year, we find that the contract and extensions 
thereof, do not constitute a bar to a determination 
of representatives” (R. ITT, 802, 799-805, R. IT, 552). 

Underlying the Board’s conclusion is the Board’s 
well-settled rule concerning the length of time during 
which a union is immune from challenge by virtue 
of a collective bargaining agreement for an indefinite 
term. In determining whether a validly existing 
agreement between an employer and a union pre- 
eludes an election for the purpose of resolving a 
disputed question of representation, the Board bal- 
ances the interest in industrial stability, resulting 
from affording a period of quiet enjoyment to an 
agreement arrived at through collective bargaining, 
with the need of affording to employees reasonable 
intervals at which they may oust or reaffirm their 
bargaining representatives.” In making that equa- 
tion, it is the Board’s settled practice, with certain 
refinements irrelevant to the instant case,” not to 
disturb a contract of reasonable duration contaiming 
a definite termination date until the approach of the 
expiration of the contract term.** Where, as here, 
the collective bargaining agreement runs for an in- 
definite period, the Board’s rule at the time this case 
was decided required that the union’s unmunity from 


°° National Labor Relations Board, Twelfth Annual Report 
(Gov't Print. Off. 1948), p. 9. 

 Td., at pp. 9-14. 
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challenge end after the contract has been in effect 
for one year,” and thereafter whenever a question 
concerning representation arises an election for the 
purpose of resolving it is timely.” When, in the 
instant case, the A. F. L. adherents undertook ac- 
tivities looking toward the displacement of the C. I. O. 
as their bargaining representative, their rival union- 
ism occurred more than four years after execution 
of the contract (supra, pp. 5-6) and therefor, during 
a time when it was appropriate to seek a change of 
representatives. As this Court has held, the em- 
ployer could not knowingly during such a period, at 
the behest of the incumbent, invoke the closed-shop 
agreement to place under a pall “‘The freest of open 
advocacy of the divergent views of the voters.’’® 
Whether the employees are ultimately suecessful 
through their electioneering in effecting a change is 
immaterial, since the very object of a protected period 
is to afford employees freedom from discrimination 
whether in victory or defeat. Uncoerced resort to 
the franchise cannot depend on success in its exercise. 


° Recently, “in the interest of promoting greater stability in in- 
dustrial relations,” the Board has extended to two years the period 
of immunity “accorded to long-term contracts and contracts of 
indefinite duration.” Matter of Puritan Ice Co., 74 N. L. Xf. B. 
f3ii, 1315-1314 Worle, of Fitrol Corp., T4 X. L. R. B. 150%; 
Twelfth Annual Report, supra, at p. 10. 

40 National Labor Relations Board, Eleventh Annual Report 
(Gov't Print. Off. 1947), p. 14; cf. Twelfth Annual Report, supra, 
p. 10. 

41 Local No. 2880 v. N. L. R. B., 158 F. 2d 365, 369. 
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IV. The Board’s construction of the closed-shop agreement is 
consistent with California local law, and in any event fed- 
eral law is paramount to local law 
The employer urges the impropriety of the Board’s 

order upon the ground that California local law 

imposes upon the employer an absolute duty to abide 

by the terms of a closed-shop agreement to which it 

is a party, and that, upon failure to perform, the 

employer may be required specifically to perform or 

to answer in damages (Emp. br., pp. 76-78). Since 

the Board’s decision prevents performance of a closed- 
Secs) 

unionism at an appropriate period, the argument 

is that the emplover is subjected to the inconsistent 

mandates of state and federal forums. ‘The conten- 
tion was made to and implicitly rejected by this Court 

in the Local 2880 case (Br. of Local 2880, pp. 24, 68). 
At the outset it should be observed that the Cali- 

fornia Supreme Court takes no such inflexible view 

of the closed-shop agreement as is ascribed to it. It 
holds that a closed-shop agreement may not be utilized 
to cause the termination of a worker’s employment 
for non-membership in a labor union where member- 


shop agreement where its purpose is to stifle rival 


ship in the union is not open to him upon reasonable 
terms. Marinship Corp. v. James, 25 Cal. 2d 721, 
155 Pac. 2d 329; Williams v. International Brother- 
hood of Boilermakers, 27 Cal. 2d 586, 165 Pae. 2d 
903; Baatista v. Jones, 25 Cal. 2d 746, 155 Pace. 2d 343. 
In the Willians case, supra, the Court stated, ‘‘The 
individual worker denied the right to keep his job 
suffers a loss, and his right to protection against 
arbitrary and discriminatory exclusion should be 
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recognized wherever membership is a necessary pre- 
requisite to work’’ (27 Cal. 2d at 591, 165 Pac. 2d at 
906). In order to show that its decision was m 
harmony with the National Labor Relations Act, the 
Court cited the Board’s decision in Matter of Rut- 
land Court Owners, Inc., 44 N. L. R. B. 587, the very 
case which established the rationale which this Court 
approved in the Local 2880 case, and which is the 
foundation of the instant proceeding (27 Cal. 2d at 
592, 165 Pac. 2d at 906). The California Supreme 
Court went on to say that an employer may be en- 
joined from enforcing its closed-shop agreement where 
performance would subject the employees to diserim- 
inatory treatment (27 Cal. 2d at 594, 165 Pac. 2d 
at 907). Accordingly, rather than lending support 
to the employer’s contention, California local law 
substantially subscribes to the interpretation of the 
obligations imposed by a closed-shop agreement as 
expressed in the Local 2880 ease. 

Moreover, assuming that California local law com- 
mands conduct inconsistent with that required by 
the National Labor Relations Act, there is little 
elearer than that local law must yield to federal law 
where the two cannot stand together. Hamilton v. 
ie Bb. 160 F. 2d 465, 471 (C. C. A. 6); Bebitle= 
hem Steel Co. v. New York State Labor Relations 
Board, 330 U. 8. 767; Hill v. Florida, 325 U.S. 588; 
ile. Bo v. Hearst Publications, 322 U.S. 101, 128% 
Rice v. Santa Fe Elevator Corp., 331 U. 8S. 218; 
Rice v. Board of Trade, 331 U. 8. 247. In Hill v. 
Florida, 325 U. S. 588, 542, the Supreme Court ad- 
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verted with approval to an instance when the Board 
rejected an employer’s defense of its refusal to bar- 
gain based on the union’s failure to comply with the 
Florida local law requiring the licensing of a bar- 
gaining representative. There the Supreme Court 
stated: ‘‘Congress did not intend to subject the ‘full 
freedom’ of employees to the eroding process of 
‘varied and perhaps conflicting provisions of state 
‘enactments.’ ’? In support of its conclusion, the 
Supreme Court cited its decision in N. L. R. B. v. 
Hearst Publications, 322 U. 8. 111, where at p. 123, 
in language dispositive of the employer’s contention, 
it had stated: 


The Wagner Act is federal legislation, ad- 
ministered by a national agency, intended to 
solve a national problem on a national scale. 
Cf. e. g., Sen. Rep. No. 573, 74th Cong., 1st 
Sess., pp. 2-4. It is an Act, therefore, in refer- 
ence to which it is not only proper, but neces- 
sary for us to assume, ‘‘1n the absence of a plain 
indication to the contrary, that Congress 
* * * is not making the application of the 
federal act dependent on state law.’’ Jerome 
v. United States, 318 U. 8. 101, 104. Nothing 
in the statute’s background, history, terms or 
purposes indicates its scope is to be limited by 
such varying local conceptions, either statutory 
or judicial, or that it is to be administered in 
accordance with whatever different standards 
the respective states may see fit to adopt for 
the disposition of unrelated, local problems. 
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V. The Board’s decision and order do not violate the due 
process clause of the Fifth Amendment 
The employer contends that the Board’s order is in 
contravention of the Fifth Amendment to the Fed- 
eral Constitution in that it impairs the obligations 
of a contract and requires the reinstatement with 
back pay of the discharged employees without due 
process of law (Emp. Br., pp. 11, 57, 84). It is late 
in the day to make that argument. ‘The Board’s 
order does not violate the Fifth Amendment * * *. 
In the exercise of the commerce power, Congress may 
impose upon contractual relationships reasonable 
reeulations calculated to protect commerce against 
threatened industrial strife. N. 0. R. B. v. Jones & 
Laughlin Corp., 301 U. S. 1, 48. The Board’s order 
there sustained required the reinstatement of dis- 
charged employees.”’ N. L. R. B. v. Mackay Radio & 
Telegraph Co., 304 U. 8. 338, 347. See also Phelps 
ieggesCornp. vy. N. b. R. B., 3138 U. S. 1771, 187, 
N. DL. R. B. v. Star Publishing Co., 97 F. 2d 465, 471 
Gere. 9). 
CONCLUSION 
For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the Board’s 
order in full. 
Davip P. FINDLING, 
Associate General Cownsel, 
RutH WEYAND, 
Acting Assistant General Counsel, 
Marcet ManLet-PREVOST, 
BERNARD DUNAU, 
Attorneys, 
National Labor Relations Board. 
SEPTEMBER 1948. 


APPENDIX 


The relevant provisions of the National Labor Rela- 
tions Act (49 Stat. 449, 29 U.S. C., Sec. 151, et seq.) 
are as follows: 


% % % * * 
RIGHTS OF EMPLOYEES 


Sec. 7. Employees sliall have the right to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in concerted activities, for the purpose 
of collective bargaining or other mutual aid or 
protection. 

Sec. 8. It shall be an unfair labor practice 
for an employer— 


* * * + * 


(3) By discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage mem- 
bership in any labor organization: Provided, 
That nothing in this Act, or in the National 
Industrial Recovery Act (U. S. C.,, Stijpaaae 
title 15, secs. 701-712), as amended from time 
to time, or In any code or agreement approved 
or prescribed thereunder, or in any other 
statute of the United States, shall preclude an 
emplover from making an ‘agreement with a 
labor organization (not established, maintained, 
or assisted by any action defined in this Act 
as an unfair labor practice) to require, as a 
condition of emplovment, membership therein, 
if such labor organization is the representative 
of the employees as provided in Section 9 (a), 

(68) 
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in the appropriate collective bargaining unit 
covered by such agreement when made. 


* %* % * %* 


REPRESENTATIVES AND ELECTIONS 


Sec. 9. (a) Representatives designated or 
selected for the purposes of collective bargain- 
ing by the majority of the emplovees in a unit 
appropriate for such purposes, shall be the ex- 
clusive representatives of all the employees in 
such unit for the purposes of collective bar- 
gaining in respect to rates of pay, wages, hours 
of employment, or other conditions of emplov- 
ment: Provided, That any individual emplovee 
or a group of employees shall have the right 
at any time to present grievances to their 
employer. 

* * * er % 


(c) Whenever a question affecting commerce 
arises concerning the representation of employ- 
ees, the Board may investigate such contro- 
versy and certify to the parties, in writing, the 
name or names of the representatives that have 
been designated or selected. In any such in- 
vestigation, the Board shall provide for an ap- 
propriate hearing upon due notice, either in 
conjunction with a proceeding under Section 10 
or otherwise, and may take a secret ballot of 
employees, or utilize anv other suitable method 
to ascertain such representatives. 


PREVENTION OF UNFAIR LABOR PRACTICES 


(c) * * * Tf upon all the testimony taken 
the Board shall be of the opinion that any per- 
son named in the complaint has engaged in or is 
engaging in any such unfair labor practice, 
then the Board shall state its findings of fact 
and shall issue and cause to be served on such 
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person an order requiring such person to cease 
and desist from such unfair labor practice, and 
to take such affirmative action, including rein- 
statement of employees with or without back 
pay, as will effectuate the policies of this Act. 


(e) The Board shall have power to petition 
any circuit court of appeals of the United States 
* * * wherein the unfair labor practice in 
question occurred or wherein such person re- 
sides or transacts business, for the enforcement 
of such order and for appropriate temporary 
relief or restraining order, and shall certify and 
file in the court a transcript of the entire record 
in the proceeding, including the pleadings and 
testimony upon which such order was entered 
and the findings and order of the Board. Upon 
such filing, the court shall cause notice thereof 
to be served upon such person, and thereupon 
shall have jurisdiction of the proceeding and 
of the question determined therein, and shall 
have power to grant such temporary relief or 
restraining order as it deems just and proper, 
and to make and enter upon the pleadings, 
testimony, and proceedings set forth in such 
transcript a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in 
whole or in part the order of the Board. No 
objection that has not been urged before the 
Board, its member, agent or agency, shall be 
considered by the court, unless the failure or 
neglect to urge such objection shall be excused 
because of extraordinary circumstances. The 
findings of the Board as to the facts, if sup- 
por ted by evidence, shall be conclusive. * * 


The relevant provisions of the Labor Management 
Relations Act (61 Stat. 136, 29 U. 8. C., Supp. I, s 
141, et seq.), are as follows 


% 


% % aS * 


“1 


TITLE I—AMENDMENT OF NATIONAL LABOR 
RELATIONS ACT 


Sec. 101. The National Labor Relations Act 


is hereby amended to read as follows: 
ae * * *% ae 


‘““RIGHTS OF EMPLOYEES 


“Sec. 7. Employees shall have the right to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other mutual 
aid or protection, and shall also have the right 
to refrain from any or all of such activities 
except to the extent that such right may be 
affected by an agreement requiring membership 
in a labor organization as a condition of em- 
ployment as authorized in section 8 (a) (8). 


‘‘UNFAIR LABOR PRACTICES 


‘Sec. 8. (a) It shall be an unfair labor practice 


for an employer— 
* * ce * * 


‘(3) by discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage mem- 
bership in any labor organization: Provided, 
That nothing in this Act, or in any other statute 
of the United States, shall preclude an employer 
from making an ag reement with a labor or gan- 
ization (not established, maintained, or assisted 
by any action defined in section 8 (a) of this 
Act as an unfair labor practice) to require as a 
condition of employment membership therein 
on or after the thirtieth day following the be- 
ginning of such employment or the effective 
date of such agreement, whichever is the later, 
(i) if such labor organization is the representa- 
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tive of the employees as provided in section 9 
(a), in the appropriate collective-bargaining 
unit covered by such agreement when made; and 
(ii) if, following the most recent election ‘held 
as pr ovided in section 9 (e) the Board shall have 
certified that at least a majority of the em- 
plovees eligible to vote in such election have 
voted to authorize such labor organization to 
make such an agreement: Provided further, 
That no employer. shall justify any diserimina- 
tion against an employee for nonmembership in 
a labor organization (A) if he has reasonable 
grounds for believing that such membership 
was not available to the employee on the same 
terms and conditions generally applicable to 
other members, or (B) if he has reasonable 
erounds for beheving that membership was 
denied or terminated for reasons other than 
the failure of the employee to tender the peri- 
odie dues and the initiation fees uniformly re- 
quired as a condition of acquiring or retaining 


membership ; 
* * * og * 


‘*(b) It shall be an unfair labor practice for 


a labor organization or its agents— 
* * & % & 


‘*(2) to cause or attempt to cause an em- 
ployer to discriminate against an employee in 
violation of subsection (a) (3) or to diserimi- 
nate against an employee with respect tg whom 
membership in such organization hag been de- 
nied or terminated on some ground other than 
his failure to tender the periodic dues and the 
initiation fees uniformly required as a condi- 
tion of acquiring or retaining membership; 

* * # * ¥ 


“REPRESENTATIVES AND ELECTIONS 


“Sec. 9. (a) Representatives designated or 
selected for the purposes of collective bar- 
gaining by the majority of the employees in a 


13 


wut appropriate for such purposes, shall be 
the exclusive representatives of all the em- 
plovees in such unit for the purposes of col- 
lective bargaining in respect to rates of pay, 
wages, hours of employment, or other condi- 
tions of employment: Provided, That any indi- 
vidual employee or a group of employees shall 
have the right at any time to present griev- 
ances to their employer and to have such eriev- 
ances adjusted, without the intervention of the 
bargaining representative, as long as the ad- 
justment is not inconsistent with the terms of 
a collective-bargaining contract or agreement 
then in effect: Provided further, That the bar- 
gaining representative has been given oppor- 


tunity to be present at such adjustment. 
* * * * % 


““(c) (1) Whenever a petition shall have 
been filed, in accordance with such regulations 
as may be prescribed by the Board— 


‘“CA) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num- 
ber of employees (1) wish to be represented for 
collective bargaining and that their employer 
declines to recognize their representative as the 
representative defined in section 9 (a), or (11) 
assert that the individual or labor organization, 
which has been certified or is being currently 
recognized by their employed as the bargaining 
representative, is no longer a representative as 
defined in section 9 (a); or 

‘“(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to be recognized as the 
representative defined in section 9 (a); 
the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists shall 
provide fer an appropriate hearing upon ee 
notice. Such hearing may be conducted by a 


74 


officer or emplovee of the regional office, who 
shall not make any recommendations with re- 
spect thereto. If the Board finds upon the 
record of such hearing that such a question of 
representation exists, 1t shall direct an election 
by secret ballot and shall certify the results 
thereof. 
% a8 * * * 

‘“(e) (1) Upon the filing with the Board by a 
labor organization, which is the representative 
of employees as provided in section 9 (a), of a 
petition alleging that 30 per centum or more of 
the employees within a unit claimed to be ap- 
propriate for such purposes desire to authorize 
such labor organization to make an agreement 
with the employer of such employees requiring 
membership in such labor organization as a 
condition of employment in such unit, upon an 
appropriate showing thereof the Board shall, 
if no question of representation exists, take a 
secret ballot of such employees, and shall cer- 
tify the results thereof to such labor organiza- 
tion and to the employer. 

‘*(2) Upon the filing with the Board, by 30 
per centum or more of the employees im a bar- 
gaining unit covered by an agreement between 
their employer and a labor organization made 
pursuant to section 8 (a) (3) (ii), of a petition 
alleging they desire that such authority be re- 
cinded, the Board shall take a secret ballot of 
the employees in such unit, and shall certify 
the results thereof to such labor organization 
and to the employer. 

* oS * * % 


‘PREVENTION OF UNFAIR LABOR PRACTICES 

* * * * * 
‘“[Sec. 10] (e) The Board shall have power 
to petition any circuit court of appeals of the 


United States * * * wherein the unfair 
labor practice in question occurred or wherein 
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such person resides or transacts business, for 
the enforcement of such order and for appro- 
priate temporary relief or restraining order, 
and shall certify and file in the court a trans- 
script of the entire record in the proceedings, 
including the pleadings and testimony upon 
which such order was entered and the findings 
and order of the Board. Upon such filing, the 
court shail cause notice thereof to be served 
upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the ques- 
tion determined therein, and shall have power 
to grant such temporary relief or restraining 
order ¢ as it deems just and proper, and to make 
and enter upon the pleadings, testimony, and 
proceedings set forth in such transcript a de- 
cree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part 
the order of the Board. No objection that has 
not been urged before the Board, its member, 
agent, or agency, shall be considered by the 
court, unless the failure or neglect to urge such 
objection shall be excused because of extraor- 
dinary circumstances. The findings of the 
Board with respect to questions of fact if 
supported by substantial evidence on the record 
eonsidered as a whole shall be  conclu- 
sive,’’ 
2 % ea * % 


EFFECTIVE DATE OF CERTAIN CHANGES 


Sec. 102. No provision of this title shall be 
deemed to make an unfair labor practice any 
act which was performed prior to the date of 
the enactment of this Act which did not con- 
stitute an unfair labor practice prior thereto, 
and the provisions of section 8 (a) (3) and 
section 8 (b) (2) of the National Labor Re- 
lations Act as amended by this title shall not 
make an unfair labor practice the performance 
of any obligation under a collective-bargaining 
agreement entered into prior to the date of the 


76 


enactment of this Act, or (in the case of an 
agreement for a period of not more than one 
year) entered into on or after such date of 
enactment, but prior to the effective date of 
this title, if the performance of such oblgation 
would not have constituted an unfair labor 
practice under section 8 (3) of the National 
Labor Relations Act prior to the effective date 
of this title, unless such agreement was ren- 
newed or extended subsequent thereto. 
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